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FROM THE EDITOR

Pay Attention to the Emoji

B Y  J E N N I F E R  P L A T Z K E R E  S N Y D E R

A
s lawyers, words are both our shield and our 
sword.  They can be used to craft our clients’ 
victory and help our clients avoid defeat.  Words 
are our weapons and our power. 

To my ongoing frustration, words are not employed as 
carefully or thoughtfully today as they were when I graduated 
from law school, let alone as when our country was born.  
Maybe this is on my mind because I have the soundtrack of 
“Hamilton” on constant repeat on my iPhone, or because of the 
tweet storm from our president we have 
become accustomed to seeing every few 
days, but there was a time when words 
were painstakingly chosen by the leaders 
and lawyers of our country, to craft a story 
and make a specific point, with attention 
paid to both the reason for the words as 
well as their intended effect. Given that the 
technologies on which we have become 
so dependent didn’t exist back then, those 
words had to be committed to letters and 
then delivered by hand to communicate 
any message whatsoever. It required work 
and thought and planning (and expense), 
so each word had a meaningful purpose.  
There was no ability to commit verbal 
knee-jerk reactions by typing a few 
keystrokes followed by “enter.”

Over time, it has become easier and 
easier to communicate with a wider 
and wider array of audiences. When I 
graduated law school, email was still a 
novelty (usually provided by AOL with 
the telltale “beep” notification) and the 
Internet had just begun to impact our daily lives, at work and at 
home. Fax was still the most widely used form of communication 
for speedy delivery, while pagers and beepers were used mostly 
by expectant fathers who needed to be alerted when a baby was 
coming or medical professionals being summoned to respond to 
an emergency. Court filings had to be done by mail or in person, 
with an enclosed envelope if you wanted the clerk to give you a 
time-stamped copy to prove you made your submission on time.  
iPhones and Blackberries hadn’t been invented, so we still had 

to walk down a hallway, pick up a phone, or type a letter in 
order to communicate with our colleagues, our clients and 
opposing counsel. There was no Facebook, LinkedIn, Twitter or 
Snapchat.  There was no YouTube or Pinterest. There were no 
blog posts by anonymous authors providing behind-the-scenes 
dish on work life at major law firms and companies.    

Just as the 24/7 news cycle sped up our ability to learn what is 
going on in the world, the proliferation of electronic methods of 
communication has increased the expectations on the speed of 

responses. It is no longer ok to wait more 
than a day to respond to an email. Indeed, 
if an email goes unanswered for more than 
an hour, expect an onslaught of follow up. 
The response time expected for a text, or a 
Facebook post, or a tweet, is even shorter.   

On the positive side, we can now 
advertise information to a wide group in 
milliseconds, without having to notify 
each and every person individually. The 
speed and breadth of communications is 
a power in and of itself – at times, more 
powerful than the words themselves – 
evidenced by how our citizenry have 
become mobilized as never before since 
the November elections, seeking to get 
involved in state and local government 
and to respond to changes coming from 
our federal government. The Philadelphia 
Bar Association’s collaborative 
#TakeActionPhilly campaign’s first 
initiative was to take on immigration 
and refugee policy, drawing more than 
500 attendees on only a few days’ notice.  

Such initiatives would not be possible if we had to advertise 
them with individually handwritten communications to each 
member of the Association.  

On the negative side, however, wordcraft is often sacrificed 
in the interest of speed. Thoughtful grammar and punctuation 
have been shunted in favor of abbreviated words and emojis. 
The timely making of a point is suddenly more important that 
the craft of the message. I fear that an entire generation mired in 
their phones – who have never known a life without computers, 
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emails and iPads – are at risk of losing 
the ability to read non-verbal cues and 
thus gain powerful information. Don’t 
get me wrong – I love a good emoji to 
convey a quick sentiment. But such 
communication is not a substitute for 
good old-fashioned conversation.  

Further, that we all have become 
increasingly dependent on technology to 
communicate means that there is likely 
a record made of our every keystroke, 
interaction and movement in this world – 
those we wanted communicated publicly 
as well as those we didn’t. In my world 
of labor and employment law, this means 
that now, more than ever, every case of 
alleged harassment or discrimination, or 
theft of confidential information or trade 
secrets, will rely in some fashion on a 
digital footprint of evidence. Maybe it 
is a Facebook post or an email message.  
Maybe it is a computer’s connection 
to a private WiFi network or a phone’s 
connection to a public cell tower at 
a certain day and time. Or maybe it is 
metadata showing when and where an 
electronic file was created or when a 

flash drive was plugged in.  Evidence 
that may seem innocuous on its face 
could, in fact, become quite powerful 
when put into the context of a story 
where legal rights are at issue, and these 
types of digital records can tell a story 
that was barely conceivable 20 or more 
years ago. 

The words in this issue have been 
thoughtfully chosen by their authors. I 
hope you enjoy it. Once you are finished, 
please pick up the phone or go down the 
hall and have a real conversation about 
something you read – without using any 
technology to assist you.

If you are interested in learning 
more about how technology can play a 
powerful evidentiary role in a legal case, 
look for a video encore of my April 4, 
2017 Philadelphia Bar Association CLE 
titled “The Forensic Fruits of a Labor (& 
Employment) Client.”

Jennifer Platzkere Snyder (jsnyder@
dilworthlaw.com), partner at Dilworth 
Paxson LLP, is editor-in-chief of The 
Philadelphia Lawyer.
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T
he Millennial market is a 
moving target, even in the 
legal industry. They shop 

differently from other market segments 
and consider more than just the 
crispness of a prospective counsel’s 
suit. Nika Kabiri, director of strategic 
insights at Avvo, conducted some 
intensive research on Millennials’ legal 
shopping habits. 

Essentially, your website matters. 
According to Kabiri, 17 percent 
of Millennials said they consider 
an attorney’s personal appearance 

important, while 28 percent said 
that their website is what matters. 
Millennials search on their smartphones 
instead of thumbing through a phone 
book, and they will likely skip past 
any unresponsive pages (don’t adapt 
interface to mobile devices). Beyond 
responsiveness, websites also need 
to be aesthetically pleasing, easily 
navigable and relevant. 

Your website is likely how you’ll 
make your first impression, so make it a 
good one. Kabiri found that Millennials 
equate a poorly designed website with 

a lackluster work ethic. A good website 
will show that you care enough to win 
their case. 

In light of her findings, Kabiri 
suggests if you’re trying to decide 
between a new suit or hiring a web 
consultant, go with the consultant. 
Website design is not something you’re 
taught in law school, so bringing on an 
expert to evaluate your online presence 
will be worthwhile if you want to appeal 
to this demographic. 

websites ■ teamwork ■ small business ■ in memoriam

BriefsBriefsBriefs
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P
utting aside individual goals in favor of collective 
success is the key to building a strong team culture 
for in-house counsel departments. According 

to William Vogeler in In House, the FindLaw Corporate 
Counsel Blog, a common goal directs employee energies and 
focus on an end result instead of individual achievements.

However, Vogeler compares members of the in-house legal 
department to a basketball team. On a team, a high scorer 
is valuable, but the versatility of playing both offense and 
defense wins championships. Everyone on the in-house “team” 
can succeed when each “player” works for the company’s 
common goal. 

“This [scenario] creates a culture where teams are pushed 
forward, rather than individuals,” said Ilya Pozin, founder 
of Pluto TV. “When everyone feels like they’re on the same 
team, responsibility is shared throughout the company.” 

Set up team goals and don’t be afraid to eschew the hierarchy 
in order to align the team, the client and the company. Make 
everyone accountable by making everyone a valuable team 
asset, and rather than follow a hierarchy of help, encourage 
players to step up for each other across the board. According 
to Vogeler, “it’s not about scoring big, but scoring wisely” 
where if one player doesn’t hold up their end, the success of 
the team is compromised. 

A recent survey shows small business owners 
recognize cyber attacks as a threat to their business, 
with most taking similar steps to protect themselves 

and their customers
Small businesses were once just a blip on hackers’ radar, 

but now they’re among the primary targets. Both large and 
small businesses face the same type of cyber threats, but larger 
businesses typically have bigger budgets and more expertise 
to defend against those threats. Therefore, hackers are seeing 
small businesses as easier targets and over the last five years 
have shifted their focus to this group. But, small business 
owners are taking steps to fight back, too.

The fall 2016 PNC Economic Outlook Survey shows small- 
and mid-size business owners across the country are concerned 
about cyber fraud, with 89 percent taking at least one precaution 
against it. According to the survey, the most common precaution 
is using antivirus/antispyware software with regular updates. 
Other common methods include regularly backing up important 
data, using a firewall and encrypting information.

These methods are paying off, as just one in 10 survey 
respondents report they have been the victim of an information 
security breach. That’s encouraging news for small business 
owners and customers, but not a reason to let down your guard. 

TECHNOLOGY: A DOUBLE-EDGED SWORD

Small business owners increasingly turn to technology 
to increase speed and efficiency for themselves and their 

customers. When asked about use of business banking services, 
57 percent of survey respondents say they use online bill pay 
instead of paper checks, followed by remote deposit and 
business credit cards. These services provide business owners 
a new level of convenience, but owners also must protect 
sensitive data for their business and their customers.

Here are some steps small business owners can take to reduce 
their risk of cyber fraud:

•  Be wary of email attachments from unfamiliar senders 
or unexpected files from colleagues. Hackers often 
impersonate colleagues. These attachments can contain 
damaging malware, like ransom ware or banking Trojans.

•  Use a dedicated device for banking transactions to 
protect your account or card number, login information and 
customer data. Limiting your access to one device helps 
your bank learn your habits and identify unusual account 
access.

•  Verify transaction details face-to-face or by phone. Don’t 

How Small Businesses Defend Against Fraud

Thomas W. Jennings
May 24, 2016, age 69

Robert L. Bast
July 9, 2016, age 90

John Colvin Wright Jr. 
Oct. 17, 2016, age 76

Howard B. Segal
Nov. 9, 2016, age 61

Harry E. Reagan
Nov. 28, 2016, age 76

Edward G. Fitzgerald Jr.
Dec. 4, 2016, age 72

Thomas J. Tumola
Jan. 19, 2017, age 76

James A. Strazzella
Jan. 28, 2017, age 77

■   I N  M E M O R I A M  ■

Please send In Memoriam notices to tplmag@philabar.org.

Have you considered a contribution to the Philadelphia Bar 
Foundation in memory of a de ceased colleague?
For information, call Jessica Hilburn-Holmes, 

Executive Director, at 215-238-6347.
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rely on electronic communication.
•  Make sure two different people 

review transactions. This will help 
to mitigate employee fraud and help 
identify any unusual activity.

Methodology
The PNC Economic Outlook survey was conducted 
between July 21 to Sept. 11, 2016, by telephone 
within the United States among 1,867 owners or 
senior decision-makers of small and mid-sized 
businesses with annual revenues of $100,000 to 
$250 million. The results given in this release 
are based on interviews with 502 businesses 
nationally, while the remaining interviews 
were conducted among businesses within the 
states of Alabama, Florida, Georgia, Illinois, 
Indiana, Michigan, North Carolina, Ohio and 
Pennsylvania plus Washington, D.C. Sampling 
error for the national results is +/- 4.4 percent 
at the 95 percent confidence level. The survey 
was conducted by Artemis Strategy Group (www.
ArtemisSG.com), a communications strategy 
research firm specializing in brand positioning 
and policy issues. The firm, headquartered in 
Washington D.C., provides communications 
research and consulting to a range of public and 
private sector clients.
The material presented in this article is of a general 
nature and does not constitute the provision by 
PNC of investment, legal, tax, or accounting 
advice to any person, or a recommendation to 
buy or sell any security or adopt any investment 
strategy. Opinions expressed herein are subject 
to change without notice. The information was 

obtained from sources deemed reliable. Such 
information is not guaranteed as to its accuracy. 
You should seek the advice of an investment 
professional to tailor a financial plan to your 
particular needs. For more information, please 
contact PNC at 1-888-762-6226.
The PNC Financial Services Group, Inc. 
(“PNC”) uses the marketing names PNC 
Wealth Management® and Hawthorn, PNC 
Family Wealth® to provide investment, wealth 
management, and fiduciary services through 
its subsidiary, PNC Bank, National Association 
(“PNC Bank”), which is a Member FDIC, and 
to provide specific fiduciary and agency services 
through its subsidiary, PNC Delaware Trust 
Company or PNC Ohio Trust Company. PNC also 
uses the marketing names PNC Institutional Asset 
Management®, PNC Retirement Solutions®, 
Vested Interest®, and PNC Institutional Advisory 
Solutions® for the various discretionary and non-
discretionary institutional investment activities 
conducted through PNC Bank and through 
PNC’s subsidiary PNC Capital Advisors, LLC, 
a registered investment adviser (“PNC Capital 
Advisors”). Standalone custody, escrow, and 
directed trustee services; FDIC-insured banking 
products and services; and lending of funds are 
also provided through PNC Bank. Securities 
products, brokerage services, and managed 
account advisory services are offered by PNC 
Investments LLC, a registered broker-dealer and 
a registered investment adviser and member of 
FINRA and SIPC. Insurance products may be 
provided through PNC Insurance Services, LLC, 
a licensed insurance agency affiliate of PNC, 
or through licensed insurance agencies that are 
not affiliated with PNC; in either case a licensed 
insurance affiliate may receive compensation if 

you choose to purchase insurance through these 
programs. A decision to purchase insurance will 
not affect the cost or availability of other products 
or services from PNC or its affiliates. PNC does 
not provide legal, tax, or accounting advice 
unless, with respect to tax advice, PNC Bank has 
entered into a written tax services agreement. 
PNC does not provide services in any jurisdiction 
in which it is not authorized to conduct business. 
PNC Bank is not registered as a municipal advisor 
under the Dodd-Frank Wall Street Reform and 
Consumer Protection Act (“Act”). Investment 
management and related products and services 
provided to a “municipal entity” or “obligated 
person” regarding “proceeds of municipal 
securities” (as such terms are defined in the Act) 
will be provided by PNC Capital Advisors. 
“PNC Wealth Management,” “Hawthorn, 
PNC Family Wealth,” “Vested Interest,” “PNC 
Institutional Asset Management,” “PNC 
Retirement Solutions,” and “PNC Institutional 
Advisory Solutions” are registered service marks 
of The PNC Financial Services Group, Inc. 

Investments: Not FDIC Insured. No Bank 
Guarantee. May Lose Value.
Insurance: Not FDIC Insured. No Bank or 
Federal Government Guarantee. Not a Deposit. 
May Lose Value.
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The Editorial Board of this mag-
azine welcomes submissions 
from attorneys and other pro-
fessionals who wish to share 
their expertise on law-related 
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L
awyers have an ethical 
obligation to hold certain 
funds in a trust/IOLTA/
escrow account. While some 

aspects of this obligation are clear, 
American Bar Association Center for 
Professional Responsibility Formal 
Opinion 475 (“Safeguarding Fees That 
Are Subject to Division With Other 
Counsel”) creates confusion about how 
the applicable Rules of Professional 
Conduct apply to Pennsylvania lawyers. 
The Opinion, which was issued on Dec. 
7, 2016, provides general guidance to all 
attorneys, and is not per se binding upon 
lawyers in Pennsylvania or any other 
states. It does, however, raise questions 
about how attorneys administer their 
escrow accounts and potentially adds 
layers of bureaucracy for some firms. 

The Opinion interprets Model Rule 
of Professional Conduct 1.15, which 
differs dramatically from Pa.R.P.C. 1.15, 
and focuses on the situation where a 
lawyer in one firm receives earned fees 
that must be divided with an attorney in 
another firm, and concludes:

When one lawyer receives an 
earned fee that is subject to such an 
arrangement and both lawyers have 
an interest in that earned fee, Model 
Rules 1.15(a) and 1.15(d) require that 
the receiving lawyer hold the funds in 
an account separate from the lawyer’s 
own property, appropriately safeguard 
the funds, promptly notify the other 
lawyer who holds an interest in the 
fee of receipt of the funds, promptly 
deliver to the other lawyer the agreed 
upon portion of the fee, and, if 
requested by the other lawyer, provide 
a full accounting.

While this conclusion seems obvious, 
when you dig a little deeper, and consider 
some alternative fact patterns, it becomes 

more confusing, and lawyers who have 
not operated in the manner suggested 
by the Opinion should, at a minimum, 
review the Opinion to determine if they 
believe it applies to them. The Opinion 
clearly applies in two scenarios: (1) 
when two lawyers jointly represent a 
client but one lawyer handles the billing 
on behalf of both, and, (2) when a lawyer 
receives a settlement check (often in 
personal injury matters) from which the 
client, referral counsel and others such as 
lienholders are paid. In both situations, 
a lawyer receiving the fee check must 
deposit the funds into an escrow account. 
After the check clears, and the client 
signs a Statement of Distribution if 
relevant, the lawyer may distribute the 
funds to the client, referral counsel and 
any other parties entitled to a share of the 
funds. 

Opinion 475 contemplates these 
scenarios, noting that “Rule 1.15 
applies in many situations including fee 
advances, advances of costs, receipt of 
settlement funds, holding client funds 
to which creditors have claims, and fee 
disputes between the lawyer and the 
client. Whatever the context, Rule 1.15 

requires the safekeeping of any property 
that comes into the lawyer’s possession 
in connection with the representation of 
a client in which the client or any ‘third 
person’ has an interest.” Pennsylvania’s 
version of Rule 1.15 does not contain the 
same language.

The Opinion focuses on situations 
where “two or more lawyers have 
an agreement that satisfies Rule 1.5 
regarding a division of fees.” Pa.R.P.C. 
1.5 (Fees) and the comparable ethics 
rules in most other states, apply, 
however, not only to fees generally, but 
also to referral fees, i.e., fees divided 
among attorneys not on the basis of the 
work performed, but based on a separate 
agreement approved by the client. When 
the fees are merely a one-time payment, 
such as a personal injury settlement, 
lawyers must deposit the fees into their 
escrow accounts.

But when the funds involve other 
matters, such as workers’ compensation 
claims, where fees are received 
periodically, lawyers traditionally 
process fees in two ways. Some 
attorneys deposit the fees into their 
escrow accounts and pay referral counsel 

Dividing Fees and Expenses
Recent ABA Opinion Raises Questions  
About Division of Fees With Other Counsel

ETHICS By DANIEL J. SIEGEL



periodically. Others deposit the fees into 
their business accounts and treat the fees 
as a business expense. 

Consider the following example: A 
lawyer represents injured workers and 
regularly receives fee checks that must be 
divided with referral counsel. The lawyer 
receives the fees weekly or biweekly, as 
required by the Pennsylvania Workers’ 
Compensation Act. Based upon this 
Opinion, the question arises whether 
lawyers must (1) deposit all fees in an 
escrow account, (2) promptly notify the 
other lawyers to whom referral fees are 
due, (3) promptly deliver the portion of 
the fees due to the other lawyers and (4) 
provide a full accounting, if requested.

Pa.R.P.C. 1.15 does not provide clear 
guidance for Pennsylvania attorneys 
in this situation. As noted above, the 

Pennsylvania Rule is dramatically 
different from the Model Rule. For 
example, Rule 1.15(m) requires lawyers 
to deposit “All Qualified Funds which 
are not Fiduciary Funds [] in an IOLTA 
Account.” The funds in the hypothetical 
do not qualify as Fiduciary Funds. 

In addition, Rule 1.15(a)(9) defines 
“Qualified Funds” as “Funds which are 
nominal in amount or are reasonably 
expected to be held for such a short 
period of time that sufficient income will 
not be generated to justify the expense 
of administering a segregated account.” 
Rule 1.15(a)(10) defines “Funds” as 
“which the lawyer receives from a 
client or third person in connection 
with a client-lawyer relationship, or as 
an escrow agent, settlement agent or 
representative payee, or as a Fiduciary, 

or receives as an agent, having been 
designated as such by a client or having 
been so selected as a result of a client-
lawyer relationship or the lawyer’s status 
as such.” 

The fees received in the workers’ 
compensation example do not appear to 
meet the definition of Rule 1.15 funds. 
However, the authors of Opinion 475 
would argue that the requirement to 
escrow funds applies because a lawyer 
receiving a referral fee is a “third person” 
under Model Rule 1.15.

In addition to the differences between 
the Model Rule and Pennsylvania’s 
version, the ABA Opinion imposed 
additional burdens on a lawyer. Instead 
of depositing the fees into his business 
account, and paying the referral fees 
periodically (typically, monthly or 
quarterly), a lawyer must deposit the 
fees into an escrow account, notify every 
referral lawyer every time a check is 
received, and make “prompt” payment; 
Opinion 475 never defines “prompt.” 
Is monthly “prompt;” is quarterly not 
“prompt?” Opinion 475 never mentions 
referral fees, although it implicitly 
implicates them by applying the Opinion 
to a situation when “two or more lawyers 
have an agreement that satisfied Rule 1.5 
regarding a division of fees.”

Pennsylvania lawyers should examine 
the ABA Formal Opinion and compare it 
with Pa.R.P.C. 1.15 to determine how, if 
at all, it impacts their practices.

 
Daniel J. Siegel, a member of the Board of 
The Philadelphia Lawyer, is the principal 
of the Law Offices of Daniel J. Siegel, 
which provides appellate, writing and trial 
preparation services to other attorneys, as 
well as ethical and disciplinary guidance. 
He is also the president of Integrated 
Technology Services LLC, a consulting 
firm that helps law offices improve their 
workflow through the use of technology. He 
can be reached at dan@danieljsiegel.com.

10   the philadelphia lawyer   Spring 2017

Some attorneys deposit the fees into their  
escrow accounts and pay referral counsel periodically.  

Others deposit the fees into their business accounts and  
treat the fees as a business expense. 
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I
n June 2016, New York joined the 
growing number of jurisdictions 
recognizing that communications 
between an attorney and his 

firm’s in-house general counsel regarding 
the attorney’s ethical obligations in 
representing a firm client are protected 
by the attorney-client privilege (Stock v. 
Schnader Harrison Segal & Lewis LLP, 
35 N.Y.S.3d 31 (1st Dep’t 2016)).

The case grows out of plaintiff 
Keith Stock’s engagement of Schnader 
Harrison Segal & Lewis LLP to 
negotiate his separation agreement 
from his former employer, MasterCard 
International. MasterCard’s termination 
of Stock triggered the acceleration of 
his deadline to exercise stock options 
under MasterCard’s incentive plan 
from 10 years to 90 - 120 days.  M. 
Christine Carty, the Schnader partner 
who handled the negotiation, did not 
include an extension of the deadline to 
exercise Stock’s vested options and did 
not inform Stock about the acceleration 
of the deadline.  

Several months later, Morgan Stanley 
Smith Barney, the administrator for the 
MasterCard incentive plan, informed 
Stock that all of his vested options –
worth more than $5 million – had 
expired under the terms of the plan due 
to his termination.  As a result, Stock, 
represented by other Schnader attorneys, 
filed a lawsuit against MasterCard and 
an arbitration proceeding before the 
Financial Industry Regulatory Authority 
against Morgan Stanley, in an attempt to 
recover this loss.  

Less than two weeks before the 
arbitration, Stock learned that Morgan 
Stanley intended to call Carty to testify 
as a fact witness. This notice prompted 
Carty and her colleagues to seek legal 
advice from Schnader’s in-house general 
counsel regarding the firm’s ethical 
obligations.  

After Stock lost his FINRA arbitration 
against Morgan Stanley, and had most 
of his claims against MasterCard 
dismissed, he filed an action against 
Schnader due to the failure to advise him 
about the acceleration of the deadline to 
exercise his options, alleging, inter alia, 
professional negligence and breach of 
fiduciary duty.  

In response to discovery demands, 
Schnader served a privilege log listing 
approximately 24 emails exchanged 
among Schnader’s general counsel, 
Carty and the attorneys handling the 
arbitration, regarding Morgan Stanley’s 
intent to call Carty as a witness.  Stock 
moved to compel production of these 
emails – an application that the lower 
court granted.  Schnader appealed 
the lower court’s decision to the First 
Department – New York’s intermediate 
court of appeals.

Stock advanced two key arguments to 
support affirmance.  

First, he argued that under the 
“fiduciary exception” to the attorney-
client privilege, he was entitled to the 
emails.  The fiduciary exception generally 
prevents a trustee from invoking the 
attorney-client privilege to withhold 
from trust beneficiaries evidence of 

the trustee’s communications with an 
attorney retained to advise the trustee in 
carrying out its fiduciary duties (Stock, 
35 N.Y.S.3d at 36).  Stock analogized 
himself to a trust beneficiary and argued 
that the email communications took 
place while Schnader was representing 
him and were for his benefit (Id. at 35-
36).

The court rejected this argument 
based on its review of decisions from 
other jurisdictions. It explained that the 
applicability of the fiduciary exception 
depends on whether the “real client[s]” 
of the attorney rendering the advice –
the Schnader general counsel – were 
the fiduciaries (the Schnader attorneys) 
in their individual capacities or, 
alternatively, the beneficiary (Stock) to 
whom the fiduciary duty was owed (See 
id. at 37-38).  The fiduciary exception 
does not apply to “attorney-client 
communications of a fiduciary who 
seeks legal advice to protect his or her 
own individual interests rather than to 
guide the fiduciary in the performance of 
. . . duties to the beneficiary” (Id. at 38).

The court concluded that the fiduciary 
exception did not apply to the emails 
because Schnader and its attorneys 
were the “real clients” for the purposes 

Stock v. Schnader Harrison Segal & Lewis LLP
The Attorney-Client Privilege Applies to Communications  
With In-House General Counsel

ATTORNEY-CLIENT By HOPE A. COMISKY AND JESSICA KOZLOV DAVIS
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of their consultation with the general counsel (See id. at 39).  
The Schnader attorneys had personal reasons for seeking legal 
guidance from the general counsel, apart from any duty to Stock 
(See id). Carty was concerned about the application of New 
York Rule of Professional Conduct 3.7, the lawyer-as-witness 
rule (See id. at 39-401), and the litigators handling the arbitration 
were concerned about possible disqualification or professional 
discipline for any violation of the Rules in their handling of the 
arbitration (See id. at 40).  The court found significant that the 
general counsel never worked on any matter for Stock (See id. 
at 39).  And, the court repeatedly noted that the plaintiff was not 
billed for any of the time devoted to the consultations (See, e.g., 
id. at 34, 39 and 40).  

In addition, the court noted that the interests of Schnader, in 
making sure its lawyers adhered to their ethical obligations, 
were potentially inconsistent with the interest of Stock in 
prosecuting the arbitration against Morgan Stanley.  Indeed, 
Schnader’s general counsel could have concluded that the 
firm should withdraw from representing Stock – resulting in 
significant delay and possible additional expense in resolving 
Stock’s claims (See id. at 40-41).  

Finally, the court observed that the public policy behind 
principles advanced by the attorney-client privilege apply 
equally in these circumstances. Open and frank discussions 
between an attorney and her client should be encouraged at all 
times. Seeking such advice in a timely manner could minimize 
any damage to the client from any conflict or error (Id. at 40). 
Thus, the privilege is triggered well before the relationship 
between the attorney and the client has become openly hostile.

Second, Stock argued that he was entitled to the emails under 

the “current client exception” to the attorney-client privilege 
(See id. at 43). The current client exception bars the invocation 
of the privilege when the internal communications relate to the 
client’s ongoing representation (See id. at 43).  The rationale 
is that advice from the firm’s general counsel to other firm 
attorneys on a matter “as to which the firm’s interests and those 
of a current outside client are incongruent, involves the firm in 
an impermissible simultaneous representation of conflicting 
interests” – those of the outside client and those of the firm, as 
the general counsel’s client (Id).  The conflict “emerges” from 
the imputation to the general counsel of the firm’s representation 
of the outside client 2  (Id. at 43; see also Koen Book Distributors 
v. Powell, Trachtman, Logan, Carrle, Bowman & Lombardo, 
P.C., 212 F.R.D. 283 (E.D. Pa. 2002)).  

The court also declined to adopt the “current client exception.”  
Initially, the court rejected the idea that consultation by attorneys 
with their firm’s general counsel “on a purely ethical issue 
arising from a representation of a current client . . . inherently 
gives rise to a conflict of interest between the firm and the client” 
(See id. at 44).  It noted that a “lawyer’s interest in carrying out 
the ethical obligations imposed by the [Rules] is not an interest 
extraneous to the representation of the client.  It is inherent in 
that representation and a required part of the work in carrying 
out the representation” (Id. at 45 (citing New York State Bar 
Association (“NYSBA”) Ethics Op. 789, at ¶12)).  The court 
held that there is no conflict when the subject of the consultation 
relates to an ethical issue (Id. at 45-46 (citing NYSBA Ethics 
Op. 789, at ¶¶15-16)).

The court then addressed whether the current client exception 
applied when the subject of the consultation was not purely 



the philadelphia lawyer   Spring 2017 13

ethical, but rather related to a firm’s potential malpractice 
liability.  Stock argued that where the consultation concerned 
a matter as to which the client’s interests unquestionably 
conflicted with those of the firm, the exception should apply.  
The court, however, found “compelling” the arguments against 
adopting that “rather draconian” exception to the attorney-client 
privilege (Id. at 46).  The court ruled that even if the general 
counsel’s advice and consultation with the firm attorneys 
created a conflict of interest, a violation of the professional 
conduct rules does not result in a waiver of an “otherwise valid 
evidentiary privilege attaching to the consultation” (See id).  The 
court viewed this situation as improperly allowing Stock to use 
the professional conduct rules as a “procedural weapon against 
his former lawyers” (See id).

Finally, the court reemphasized that the general counsel 
never personally represented Stock in the underlying matter.  
As such, his consultation with the Schnader attorneys – and 
their disclosure of confidential information to him relating to 
the Stock engagement – was no different than if those attorneys 
had consulted outside counsel.  They 
would have been allowed to disclose 
confidential information to defend 
themselves from the malpractice claim.3   

Applying the current client exception 
in this context would penalize the law 
firm for seeking advice from one of 
its own attorneys, and not promote the 
principles of loyalty and confidentiality 
that the imputation rule was designed to 
protect (Id. at 47).  The court relied on 
recent decisions from other jurisdictions 
and public policy considerations, noting 
that “[r]equiring a law firm to consult 
outside counsel would not remove or 
remedy any potential conflict of interest 
that created the need for the consultation 
in the first place.  Further, limiting a law 
firm’s ability to invoke the attorney-
client privilege to consultations with outside counsel would 
not only increase the cost of obtaining ethical advice but, more 
importantly, would likely substantially delay the process of 
obtaining such advice” (Id. at 4).  It “declined” to impose such 
a requirement, which would result in delay and increase the 
potential prejudice to both the client and the law firm, with no 
compensating benefit to the client (See id. at 49).  

The Schnader case is another decision in an important 
jurisdiction recognizing that the attorney-client privilege that 
protects communications between attorneys and outside clients 
also applies to communications between attorneys and in-house 
general counsel.  Although Pennsylvania state courts have not 
yet opined on this issue, the key factors that compelled this 
decision provide instruction to attorneys here who seek to have 
such communications protected. 

First, the attorney-client privilege may be compromised 
if a firm’s in-house general counsel personally works on the 
outside client’s matter. Whenever possible, avoid staffing in-
house general counsel on substantive firm matters. This may 
be impractical, particularly in smaller firms, where a firm’s 
in-house general counsel also maintains a robust substantive 
practice for outside clients. One solution for such firms would 

be to appoint another attorney who practices in a different field 
to supplement the role of in-house counsel. In that way, firm 
attorneys may obtain advice in-house by consulting with the 
attorney who is not staffed on the outside client’s case that has 
triggered the need for consultation. 

Second, the time spent seeking advice for the primary purpose 
of protecting the firm or its attorneys should not be recorded 
to a billable number or invoiced. These consultations should be 
charged to the client only where the attorneys seeking the advice 
are doing so for the benefit of the outside client. This could 
occur, for instance, when there is a question about the propriety 
of the conduct of opposing counsel.

Third, the firm should assert the privilege only with respect 
to a limited number of communications, exchanged over a brief 
period of time, between the key players – counsel representing 
the outside client and the in-house general counsel. Had 
Schnader attempted to shield all communications relating 
to the representation, the court might have ruled differently.  
Instead, the firm’s measured approach reflected its thoughtful, 

and narrow, application of the privilege 
in this context. Firms should think 
carefully about whether the purpose 
of each specific communication was 
for the benefit of the firm or the 
representation of the outside client. 
Each communication deserves careful 
consideration and analysis. A global, 
over-inclusive claim of privilege with 
respect to every internal communication 
relating to the representation of the 
outside client is likely to raise a red flag.  

Applying these considerations should 
be the key to protecting consultations 
with a firm’s in-house general counsel.

1 Pa. Rule of Prof’l Conduct 3.7 is substantially 
the same as the New York Rule.  It provides 
generally that, absent certain exceptions, a 

lawyer may not act as an advocate in the same proceeding in which he is likely 
to be a necessary witness.
2 Rule of Prof’l Conduct 1.10(a) in both Pennsylvania and New York states 
generally that if a conflict of interest prevents one lawyer at the firm from 
representing a client, the conflict is imputed to all lawyers at the firm who 
likewise would be prohibited from representing that client.  
3 See Rule 1.6(b)(5)(i) in New York and 1.6(c)(5) in Pennsylvania which 
permit attorneys to disclose confidential information to secure legal advice 
about the lawyer’s compliance with the Rules.

DISCLAIMER: The content of this article in The Philadelphia 
Lawyer does not necessarily represent the views of Pepper Hamilton 
LLP or its clients.  It is published solely for general informational 
and educational purposes without representing the accuracy of 
any information or content.  It is not intended to advertise any 
services, legal or otherwise.  The content of this article should not be 
considered to be a substitute for legal advice.

Hope A. Comisky (comiskyh@pepperlaw.com) is a partner 
and Jessica Kozlov Davis (davisj@pepperlaw.com) is a senior 
professional responsibility attorney at Pepper Hamilton LLP.
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New Americans in a New America
Re m a r k s  B y  A l b e r t  S .  D a n d r i d g e  I I I

Former Chancellor welcomes people from 23 countries at a Naturalization Ceremony 
sponsored by the Philadelphia Bar Association at Temple University on Feb. 1, 2017.

The opportunity to share in and be part of these naturalization 
ceremonies is one of the proudest and most pleasant duties 
that any Bar leader can have. This is, I believe, the fourth 
ceremony where I have spoken.  

However, I feel compelled to say something today that I 
have not done before at these ceremonies. I AM SORRY. I am 
sorry for the confusion, fear and absurdities that have taken 
place over the past several days. 

We are all immigrants to this nation. Some of us came in 
the dark galley of slave ships, some on the crowded decks of 
steamboats and some by Boeing 747s, but we all came from 
somewhere. Even the Native Americans more than likely 
trekked across the ice of the Northern Pacific to get here 
many thousands of years ago.  

As you know, as much as I do, America is both a land 
and an idea.  While there are those who wish to deface the 
Southwestern border of our land, we cannot allow anyone to 
deface the idea of what America stands for.  

Our Declaration of Independence, which was written here 
in Philadelphia, and captures the idea, states: “We hold these 
truths to be self-evident, that all men are created equal, that 
they are endowed by their Creator with certain unalienable 
Rights that among these are Life, Liberty and the pursuit of 
Happiness.” That is America.  

I recall what Dr. King said in his famous speech quoting the 

words of that beautiful song “my country tis of thee, sweet 
land of liberty, of thee I sing.”  

As you also know, our country is ruled by laws, not any one 
man. Here recently some residents of our country have been 
marginalized. However, the purpose of the rule of law is to 
protect those of us who are being marginalized. It is the job of 
our judiciary, like Judge Sanchez, to enforce the rule of law to 
protect the vulnerable. This was so wonderfully demonstrated 
in New York, Boston, here in Philadelphia and elsewhere all 
over our country this past weekend.  

We as attorneys, and as officers of the court, also have an 
obligation to uphold the rule of law. I cannot be more proud 
of my brothers and sisters at the Bar who have taken up the 
mantra to protect our laws.

Even though I am saddened, I am also very hopeful.  I am 
confident that our judiciary and our attorneys will do all that 
they can to uphold the rule of law.  

So, my fellow citizens, welcome. Please do not be fearful. 
Our democracy has many components. Please be confident 
that some of them still function.

Albert S. Dandridge III (adandridge@schnader.com), partner at 
Schnader Harrison Segal & Lewis LLP, is a former Chancellor of 
the Philadelphia Bar Association and a member of the editorial 
board of The Philadelphia Lawyer.

J
udge Sanchez, members of the Bar, officers of the U.S. Immigration and 
Naturalization Service, new citizens, family members and guests.  It gives me great 
pleasure to welcome you and congratulate you on this very beautiful and happy 

occasion on behalf of the 12,000 members of the Philadelphia Bar Association.
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JAMES R. REDEKER: When Support Center for Child 
Advocates first started out, the work was being done 
by a handful of lawyers on a pro bono basis and we 
could represent a few dozen clients at a time. How 
far have we come?

FRANK CERVONE: We’re recognized for our quality practice 
and for the commitment and skill of our staff and our 

volunteers.  Now, the court sends us 
cases, unlike in the early days when 
we had to force ourselves in. We 
represent more than 1,000 children 
a year.

We have contacts in approximately 
100-150 law firms, and we have 
child advocacy practice groups in 
24 law firms and corporate legal 
offices.  They become a nest egg of 
resources. 

We still use the title of the 
training program “How to Handle 
a Child Abuse Case,” from 1975. 
Social work is an integral part of 
our practice and we have doctors, 
district attorneys, and others talk to 
our folks about communicating with 
children. 

Guiding our volunteers are 10 
staff attorneys and 20 full-time, 

masters-level social workers. We can take a very bright, highly 
skilled associate from a large law firm who knows nothing 
about child abuse or representing a child in dependency court 
and train them up.  For them to be functioning at the top of 
their game, we need to give them substantial support.  

Each one of our social workers has a maximum of 55 
children, which we think is one of the lowest caseloads in the 
country for child advocacy lawyers.  We think of ourselves 
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2
017 marks the 40th anniversary of the Support Center for 
Child Advocates, the pro bono lawyer program for abused and 
neglected children in Philadelphia. Child Advocates Executive 
Director Frank Cervone discussed the beginnings, current 

successes and hopes for the future of the public interest organization with 
its founder James R. Redeker.   

Responding to the needs of abused and neglected children facing court 
proceedings without proper legal representation, Child Advocates was first 
created as a committee of the Philadelphia Bar Association Young Lawyers 
Division. In 1977, it incorporated as a nonprofit organization, hired its first 
full-time executive director and a part-time social worker. Building on the 
hard work and vision of the founders, over the past four decades Child Ad-
vocates has grown in size and scope. Since inception, the agency has served 
more than 12,000 boys and girls in crisis and trained in excess of 10,000 
volunteer attorneys and other allied professionals, to fulfill a mission to help 
children and youth find justice, healing and safety in permanent homes.

10
QUESTIONS

            for 
Frank Cervone 

INTERVIEW BY JAMES R. REDEKER

EXECUTIVE DIRECTOR,  SUPPORT CENTER FOR CHILD ADVOCATES





as a law firm with social workers embedded, and as a social 
service agency doing law.

What’s your relationship with the Department of 
Human Services?       
The relationship is great. As you may recall, they went through 
some challenging times. Over the years, we worked hard to 
call attention to all the deficiencies in the system, and then, to 
help the system get it right.  

We work closely with the team of DHS professionals on the 
case and work to convince them of the quality practice that a 
child client needs.  At the same time, we’re going to make an 
argument in court that the court has a responsibility to deliver, 
to order services, and sometimes that calls for a fight for the 
best interests of our child clients.

How do you train your social workers to work with a 
client who wants to return home even though it isn’t 
a safe environment? 
The foundation of our work lies in trust, the trust you develop 
with the child so that you can help her to see what’s best for 
her.  It may take some time, and it may not come until the case 
is over.  We continue to struggle with that tension between 
what the child wants and what the child needs. It’s just like 
your own child or my child who wants to do something that 
they shouldn’t be doing.  We work hard to help convince them 
of the right path because we know that children are going to 
vote with their feet. You tell the judge that the path should be 
“X” and Susie wants it to be “Y,” and you can lose trust and 
credibility with both of them. 

We help a child understand that our role is both to be 
protective and to be their advocate, to somehow harmonize 
those efforts and to not hide from the dilemma of the conflict. 

I’m beginning to understand why you need the 
kind of staff that you have, but how do you support 
them?  
We’re a $3.5 million organization, with approximately $2 
million from charitable donations. Government, in a variety 
of ways, provides approximately 40 percent of our revenue.  
We count on law firms, corporations, charitable foundations 

and generous individuals to donate the remainder.  We end up 
each year in the black and, for better or worse, not by much 
because we spend it all by growing in new ways, adding new 
services and staff. We don’t add cases unless we have the staff 
to cover them.  

However, we’re short volunteers.  Because of the recession 
of a few years ago, our caseload went up, but the numbers 
of volunteers didn’t rise along the way.  While we have a 
tremendous volunteer presence in the community, we’re 
approximately 100 lawyers short at any given time. That’s an 
area of concern for us.  

Do you work with the corporate clients of law firms 
to do pro bono work?  
It’s a little secret of ours that we reverse engineer the 
recruitment, both for the volunteer participation and the 
charitable resources. Sometimes the best way to engage the 
law firm is to work with their client first because a law firm 
has a business responsibility to please their client. We’re glad 
to take advantage of that partnership. On occasion, we’ll have 
in-house counsel from the corporate client and lawyers from 
the firm all working on our cases. That’s an area that we hope 
to continue to build upon.  

One of my hopes was that if we could establish a 
program here that would be successful, we might 
be able to replicate that elsewhere. Are you having 
an impact on the rest of the country?     
The American Bar Association Section of Litigation started an 
initiative in the early 1990s to help folks start children’s law 
offices.  We took our model on the road as a kind of cookbook.  
The Children’s Law Center of Minnesota, in Minneapolis-St. 
Paul, is celebrating 20 years of service this year.  We were 
there just before their beginning.  Oklahoma Lawyers for 
Children, created by two senior members of the Oklahoma 
City Bar, continues to this day taking cases, and we did their 
first training program.

Closer to home, in Norristown, Pa., the Montgomery 
Child Advocacy Project was modeled after us.  One of our 
volunteer lawyers, and now a judge, Hon. Wendy Demchick-
Alloy, Montgomery County Court of Common Pleas, went to 
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Norristown as a practitioner and asked 
us to help set up an organization there 
like ours. Child advocacy is resource-
intensive work, and mostly it needs to 
be done locally because so much of 
children’s law practice is local. 

When we started out, the 
leadership and governance 
was structured as a part of the 
Young Lawyers Committee, now 
Division, of the Philadelphia 
Bar Association. Once we 
incorporated in 1977, we had 
a board of directors and an 
executive director. How have you 
seen that evolve?   
We’re now a 32-person board. It’s a 
working board and it takes a lot of 
horses to pull this wagon. We count 
on our board members to help in that 
process, to help us open doors to meet 
new friends, both companies and 
individuals.  

We have a Leadership Council 
comprised of community leaders, 
philanthropists, entertainers and others 
who help us by lending their name and 
their wisdom so that the world beyond 
us can see our work.  Child abuse 
continues to be a quiet, almost secret 
phenomenon, and for those of us who 
are working in the field, our work often 
flies under the radar. When you go out 
to fundraise, people might say, “Oh, I 
don’t know you. I don’t read about you 
in the paper.”  Well, that’s on purpose. 
We try to keep our children out of the 
limelight so they can get on with their 
lives.

What else are you doing to 
engage the community?
There are two other very important 
components of our mission that both 
grew out of our roots: policy-reform 
work and training. As you know, from 
the beginning we’ve been training 
volunteer lawyers, and for the last few 
years, we’ve hosted all our training 

work in the Center for Excellence and 
Advocacy. We’re now training more 
than 4,500 individuals a year in more 
than 100 different training sessions, 
large and small.

On the policy side, we’ve always 
been of the mind that when we see 
a recurrent problem, we want to go 
upstream and get it fixed. It’s not going 
to be good enough for us to put out a 
single fire and then see it again, three 
days or three weeks or three months 
later. That calls us, instead, to be 
engaged with leadership, to be engaged 
with legislators, to generate ideas for 
how the law should be changed and how 
programs should be run. Sometimes it’s 
convening the practitioners and lawyers 
and other leaders to chart a new path to 
an old problem.

 
Do you play a role in stimulating 
those services that can work 
with the parents so that they’re 
not the adversaries, as they may 
be in the beginning?   
We’re making a significant effort 
to work with parents. There’s an 
organized parent’s bar, who are our 
colleagues and friends. Even as they are 
party-opponent in a case, we also work 
hand-in-hand with Community Legal 

Services and other advocates to develop 
resources. We encourage and work with 
the children and youth agencies here 
and in Harrisburg, to develop and fund 
programs for parents and for families.

All children come with their 
own individual needs and family 
dynamics. With the increase 
in caseload, how does Child 
Advocates address special issues 
of each child?  
We’ve seen that specialization is an 
important part of the system, and so 
we have a special project working 
with medically needy children, and 
one working with LGBTQ youths. We 
have a project that focuses on education 
advocacy inside of our cases, another on 
behavioral health needs of our clients. 
Our newest area is working with child 
victims of human trafficking.  These 
are the new frontiers of child advocacy. 
We’re breaking new ground and we’re 
finding ways that the community can 
respond effectively to the needs of 
these children and families. 

James R. Redeker (jredeker@
duanemorris.com), partner at Duane 
Morris LLP, is the founder of Support 
Center for Child Advocates.
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Sometimes the best way to engage the law firm is to  
work with their client first because a law firm has a  

business responsibility to please their client.
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1. LOOK WELL AHEAD

Since we are not encased in metal, it 
is essential for the rider to see problems 
far down the road. It is too late to notice 
a broken muffler when you are about to 
ride over it, too late to realize you are 
in a blind spot when the car in the right 
lane drifts toward you, too late when 
the deer is literally in your headlights. 
The same is true for trial work. For 
instance, it is generally too late to 
compose your closing argument the 
night before the jury will hear it.  I start 
working on it days before, during the 
lawyer down-time that accompanies the 
court’s opening instructions to the jury. 
I write down what was so important that 
everyone heard it at the beginning, even 
those not finally selected as jurors. There 
is the definition of reasonable doubt – 
exceedingly high by design because a 
false positive (the innocent convicted) is 
the ultimate system breakdown. 

There is also the lack of any obligation 

on the part of the defendant to testify, 
although in an age of social media 
comment about anything, it is a rare case 
in 2016 where my client does not tell his 
side of the story, as messy as that may 
eventually become. Finally, there is the 
instruction that the comparative number 
of witnesses called by one side or the 
other does not matter.  Fortunately, the 
criminal justice system does not follow 
the approach of Gen. Nathan B. Forrest 
during the Civil War, of “getting there 
firstest with the mostest.” At a jury 
trial this past June, the Commonwealth 
called the alleged victim, followed by 
a responding officer, the detective who 
took my client’s statement in broken 
English, and the sergeant who retrieved 
the surveillance video that ultimately 
acquitted my client of aggravated 
assault.  When it was our turn, the sole 
witness was the defendant, because his 
English-fluent daughter could not take 
time from her job as a medical assistant 

P
eople eventually realize that I ride to work. There is no other 
explanation for the Hi-Viz jacket with body armor, the boots that 
could have been lifted from an infantry museum, the message 

from my mechanic that the new chain went on just fine. The jacket yields to 
a suit, the boots to Allen Edmonds, but the mindset of motorcycle survival 
remains with me throughout the working day. For cycle survivors, riding 
is not an escape from the restrictions of responsible society. It has nothing 
in common with the masked man who pops a wheelie the entire length of 
the Girard Street Bridge. Instead, it is total focus: predicting which cars 
will abruptly turn in front of me, scanning the road constantly for debris, 
and always checking mirrors before I stop, for the texting driver who does 
not notice the red light. Three rules of cycle survival have also served me 
well in the courtroom: (1) look well ahead; (2) look where you want to go; 
and (3) develop total situational awareness. Despite the rules, something 
unexpected happens on every ride, like the cloudburst on the Pennsylvania 
Turnpike, in the mountains near Pittsburgh, surrounded by semi-trailers. 
Aside from preparation, improvising under deteriorating conditions is 
another necessary aspect of trial work.

Motorcycle Survival 

and the Art of  

Trial Work

BY RICHARD H.  MAURER

PHOTO BY Dede Maitre
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on the Main Line, and his former spouse 
had left him over the financial pressures 
that followed criminal charges and 
temporary incarceration.  The court’s 
opening instructions to potential jurors 
provide a good framework for closing 
argument, and the length of these 
instructions gives counsel a good hour 
or so to work on closing themes before 
testimony even begins.

The importance of looking well ahead 
surfaces during many other aspects 
of trial. It is too late to fret over a bad 
answer when you still have good issues 
to cover.  Getting the negatives out of 
the way on direct is another way of 
looking well ahead. By the time the 
Commonwealth asks your client about 
his theft conviction from five years ago, 
the jury will already have heard it from 
the defendant, with an explanation that 
when he was guilty he entered a plea, 
but not this time. Overall, it is too late 
for regrets when there is still time to 
salvage the situation. So look well 
ahead.

2. LOOK WHERE YOU WANT TO 

GO

A strange but absolute rule of cycling 
is that the bike goes where you look. It 
is a mysterious bond between man and 
machine, and I am told that horses do 
the same thing. If I look at the slippery 
rail tracks in the middle of 12th Street 
southbound toward Center City on a 
rainy evening, I will inevitably ride on 
them, with potentially disastrous (or at 
least embarrassing) consequences.  If 
I had looked this morning at the metal 
plate that the Philadelphia Streets 
Department had loosely nailed down to 
cover an expanding sinkhole under Kelly 
Drive inbound, there is an excellent 
chance I would have hit one of the 

fastening spikes head on. This tendency 
is called object fixation, and the cure is 
to look well ahead.  If you look to the 
exit of a curve, moderate your speed 
going in and gently accelerate coming 
out, you will arrive safely at that exit 
point. But if you look at the guardrail 
at the edge of the same road, there is an 
equally strong chance you will run into 
it and miss dinner with family. 

If we look where we want to go 
during cross-examination, we will focus 
on the three issues that matter, and end 
on a high note. Otherwise, we will ask 
one question too many, argue with the 
witness in a futile attempt to undo the 
damage, and then end on the lowest note 
of all - an objection sustained on cross. 
My discipline for cross-examination 
preparation is to identify the handful 
of issues that matter, and then write 
each question out, limited to a single 
line of text. This forces me to be brief, 
and to truly ask one question instead 
of the compound, endless type that 
elicits uncomprehending silence from 
the witness, and confusion from the 
jury. I began the discipline of writing 
out questions as an associate at White 
and Williams LLP, as a way to prepare 
for depositions of people who would 
readily steamroll an inexperienced 
young lawyer. The partners I worked 
for derided the practice, but I should 
have explained that I do not actually 
read the questions.  Instead, this level 
of preparation frees me to listen to the 
witness, and follow their lead down 
unexpected areas of inquiry. This 
preparation also frees me from the 
need to take notes, which I have never 
understood. It is impossible to think of 
the next question while writing down 
the answer to the question that preceded 
it, and since nobody has a written record 

of what the witness just said, attempting 
to generate a verbatim transcription 
is a waste of time, an activity that 
would require jurors to accept your 
recollection as true, when they have just 
been told that nothing the lawyers say 
is evidence. Looking well ahead shows 
in preparation. Look where you want to 
go, and you will tend to end up there.

3. TOTAL SITUATIONAL 

AWARENESS

Total situational awareness (TSA) is 
the result of good riding habits that keep 
me out of trouble before it happens. 
TSA encourages me to move away from 
the angry dog straining at the leash, to 
anticipate the myriad hazards that a 
driver has no reason to be concerned 
about. There is undeniably a sixth 
sense at trial, where TSA guides you 
in action that is not taught anywhere 
else.  In the aggravated assault case 
last June, I began my closing argument 
with two words: “I’m disappointed.”  
Having caught the jury’s attention by 
starting not with the injustice of it all, 
but with an apology, I explained that I 
was disappointed with the complaining 
witness, for dismissing my client’s 
concerns about the property damage 
he had caused as “bullshit,” and even 
more disappointed with my client, for 
not simply walking away - going back 
inside the apartment building where 
he worked as a superintendent and 
allowing the complainant to continue 
ranting over the perceived deficiencies 
of the building.  I then reminded the jury 
that this trial was not about manners or 
morality, but instead about deciding if 
the evidence supported all elements 
of the first-degree felony known as 
aggravated assault. Ultimately, the jury 
agreed that it did not.
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Similar to cross-examination preparation, I identify at most 
five areas for discussion with the jury, and then write a series 
of single sentence observations under each topic. I never use 
the outline before the jury, but find that I can reliably visualize 
it, especially if I succeed in making it sufficiently compact 
to fit on one sheet of legal-sized paper going sideways.  For 
this closing, the opener eluded me until minutes before I 
stood up, and the only way I can explain it is TSA.  The jury 
needed confirmation that my client should not have deployed 
a box cutter after enduring five minutes of insults from the 
complaining witness, but that still did not result in aggravated 
assault, where as my client explained on the stand, no contact 
was intended or accomplished.

The more cases you try, the more 
TSA reminds you to rephrase for the 
witness who understood your question 
but pretends not to, and to look 
interested and even take notes as the 
judge gives a closing jury charge that 
you have heard many times before.  
TSA ensures that you do not bore the 
jury, infuriate the judge or alienate 
your adversary to the extent they will 
do anything to see you fall.

4. CLOSING THOUGHTS

Rules help, but it is also important to 
function when the foundation has been 
pulled out from under you. On a recent 
Friday, I could not resist riding to 
Newark, N.J. for a Rule 16 scheduling 
conference. The practical benefits 
included free parking, sufficiently 
distant from the courthouse so I could 
stow my riding gear and assume a lawyerly appearance in 
private. The conference yielded the prompt deadlines we want 
in a plaintiff’s case, and when I emerged from the courthouse 
around noon, it was easily 95 degrees. I went through the 
familiar drill of unlocking the bike, power on, pull in the clutch 
and press the start button, only to get nothing. Not even a click. 
I could have despaired and called home. Instead, I realized that 
the contact points of the starter motor might be wearing out, 
and (with a short prayer) rolled the bike forward a few feet. 
This time I got a small spark, and after a few more feet of 
rolling, success.  I was soon taking the long way home, riding 

west across New Jersey on Route 78 to Easton, Pa., so I could 
visit a colleague in nearby Allentown before riding back home 
to East Falls.

I experienced the courtroom equivalent of starter failure in 
an armed robbery trial last fall, when the co-defendant who had 
previously been on board to exonerate my client went south.  
He initially refused to testify, on grounds that the affidavit 
he had previously supplied said it all.  The presiding judge 
leaned toward me upon hearing this, concerned that I had held 
something back in discovery. I had not, and our judge assumed 
a more relaxed posture as the assistant district attorney held 
up her copy of the affidavit. Seeing that I had played fair, our 

judge reciprocated by dismissing the 
jury and then admonishing the witness 
that he had no Fifth Amendment right 
to silence since he had been sentenced 
for the same conduct at issue, and that 
he would be held in contempt for each 
question he refused to answer.  That 
solved the reluctance problem, but then 
the substance went south as well.  The 
co-defendant who previously admitted 
to having the silver revolver now 
denied having any gun at all, invoking 
a silver-colored cell phone, and being 
pressured to plead guilty. Fortunately 
he was willing to authenticate the 
transcripts of prison phone calls where 
he repeatedly stated that my client 
had done nothing wrong, and this 
was enough for my client to avoid a 
mandatory minimum sentence. 

Looking well ahead did not reveal the 
witness meltdown, but looking where 

I wanted to go reminded me to use the telephone transcripts 
to bring this recalcitrant witness back to reality. Like riding 
across town or cross-country, a distinguishing characteristic of 
trial work is unpredictability. Sometimes, through no fault of 
our own, it comes down to improvisation. If we did not like 
risk, we wouldn’t be doing this.

Richard H. Maurer (rhmaurer@flammlaw.com) is a partner 
at Flamm Walton Heimbach and Lamm, PC.  

But if you look at  
the guardrail at  
the edge of the  

same road, there  
is an equally strong 
chance you will run  

into it and miss  
dinner with family. 



B y  K a r e n  C .  B u c k

F orty thousand miles, four countries and seven meetings with 
leaders in law, government and aging. In winter 2016, I had 
the extraordinary opportunity to learn and share best practices 
in access to justice and elder justice in far corners of the 

world: Iceland, Japan, Australia and New Zealand. The Independence 
Foundation, outstanding supporters and partners of the Philadelphia 
legal aid community, selected me to receive a Senior Public Interest 
Attorney Fellowship, presented to an attorney who has dedicated 
a minimum of 10 years of full-time consecutive service in public 
interest law. The Foundation recognizes that fighting poverty and 
working for justice for vulnerable populations in the often underpaid, 
understaffed nonprofit world takes its toll.  About to celebrate my 
second decade of leading SeniorLAW Center, Pennsylvania’s only 
public interest law center focused on protecting the legal rights of 
elders, I was the fortunate 2016 recipient. 
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Geysir (Stori-Geysir) in Southwestern Iceland.



Today, approximately 12 percent of the world’s population 
-- roughly 868 million people -- are at least 60 years old. 
By 2050, more than 25 percent of all Americans and more 
than 2 billion people around the globe will be senior. Per the 
U.N., population aging “is poised to become one of the most 
significant social transformations of the 21st century, with 
implications for nearly all sectors of society, including labour 
and financial markets, the demand for goods and services, 
such as housing, transportation and social protection, as well 
as family structures and intergenerational ties.” Aging is 
changing the world.
For two months my focus was travel, writing and interacting 

with professionals, seniors and families in several of the 
best countries to grow old in, based in part on HelpAge 
International’s Global AgeWatch Index, which ranks the social 
and economic well-being of older residents in 96 countries. 
Each country is rated on four aging factors: supporting income 
security, fostering good health, employment and education, 
and the overall environment for older residents. Although 
the U.S. recently ranked as the ninth best country for aging, 
poverty continues to be a major concern for older Americans, 
as is the civil justice crisis, lack of legal representation and 
information, inadequate supply of affordable housing, and the 
health and legal crisis of elder abuse.  
My husband Anthony, an accomplished photographer, joined 

me on this journey, exploring without guides or travel agents, 
staying in Airbnb private homes and flats. We drove thousands 
of kilometers through country, city and mountain roads, saw 
volcanoes, geysers, craters, canyons, mountains, tropical 
forests, waterfalls, vineyards, harbours, rainbows, and black, 
burnished gold, and pure white beaches. In every country, we 
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met inspiring and welcoming colleagues, made new friends, 
and learned much about justice, poverty and aging. 

ICELAND

 Iceland (Islands) is a magical winter wonder of nature, ice, 
snow and light. With a total population of 330,000, Iceland 
is the smallest country we visited, and the smallest of those 
identified as the best countries for aging well.  One can drive 
the entire Ring Road, which circles the island, in 15 hours, if 
weather permits.  
Guðríður Þorsteinsdóttir, director general, Department of 

Co-ordination and Development, Ministry of Welfare in 
Reykjavík, met me in an elegant office overlooking the harbor 
of Iceland’s capital.  (Icelandic last names are a combination 
of the father or mother’s name and “son” or “daughter.”) One 
of the first woman lawyers in Iceland, Guðríður was nearing 
70, the mandatory “half-retirement” age for government 
workers. Guðríður shared newly published materials and 
research about aging, income supports, health care and long-
term care, caregiving, and emerging concerns about financial 
exploitation. Poverty for Icelandic elders is just 1.6 percent 
(the second lowest in the world) due primarily to the fact 
that those 65 plus receive a pension tied for the highest in 
the world. In the U.S. approximately 1 in 10 seniors live in 
poverty. Poverty rates rise with age, are higher for women 
than men, and higher for Hispanics (3-times higher) and 
African Americans (2.5-times higher) than for whites. Almost 
20 percent of older Philadelphians live in poverty and almost 
50 percent live just above.  Elder financial exploitation is a 
relatively new phenomenon in Iceland, but emerging; here at 
home, it is a $3.9 billion plus crisis for older Americans and 

their families, with estimates that only 1 in 44 victims reports.   
Why is Iceland an excellent country to age well? Ninety-

five percent of Icelandic seniors express satisfaction with 
the freedom of choice in their lives. Icelandic seniors often 
work well into their elderly years: at 70, Guðríður would only 
reduce her hours; she would not retire. Long-term care is good 
and egalitarian:  a government minister could be the neighbor 
of a rural fisherman in an Icelandic care home. Senior housing 
was found in intergenerational neighborhoods, not isolated 
in far corners of a community. Focused senior legal services 
were uncommon.  The breadth of our work at SeniorLAW 
Center won praise, from our housing and abuse projects to 
our statewide HelpLine and pro bono programs. We discussed 
possibly developing a Project S.A.F.E., our premiere elder 
abuse program, in Reykjavik.
Iceland in the winter, with just 4-5 hours of lavender light 

each day, is uncrowded and extraordinary. 
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JAPAN  

Arriving in wild, metropolitan and wintry Tokyo was a 
dramatic transition from the beautiful natural wilds and 
peacefulness of Iceland. We stayed in Shibuya, one of the most 
vibrant and colorful neighborhoods of Tokyo, full of fashion, 
neon, crowds and restaurants on every corner. In Yoyogi 
Park, a green oasis full of families and groups picnicking and 
dancing, a local church distributed food to the hungry. Most in 
line were Japanese seniors.  
A young interpreter accompanied me to the Shinagawa Adult 

Guardianship and Advocacy Center, a nonprofit in a quiet 
Tokyo neighborhood, their offices encased with welcome 
signs and Japanese and American flags. Three directors and 
their teams joined us to discuss guardianship (Japan’s is 
based on the German system but facing challenges in meeting 
demand and providing oversight, a similar problem we face 
in the U.S.), care needs of growing numbers of seniors (Japan 
is facing an elder crisis as almost a third of its population is 

senior, the most in the world, expected to rise to 42.7 percent 
by 2050), and elder isolation (families in Japan are dispersing 
for economic reasons, and growing numbers of seniors are left 
isolated, a phenomenon common in the U.S., often referred 
to as the “unbefriended elderly”). The Shinagawa Center 
steps in to assist, with a volunteer program, including many 
volunteers who are seniors themselves, to provide advocacy 
and decisionmaking. Following a two-hour meeting, the 
director invited their full staff to join for a lunch of eel and 
rice in my honor.
At Japan’s Ministry of Health, Law and Welfare, Director T. 

Ando and neurologist Dr. Yoshiki Niimi, leaders and experts 
in Japan on aging, elder abuse and dementia, welcomed me. 
They shared new research, statistics and initiatives to combat 
elder abuse, which, compared to the U.S., is nominal in 
number, but expected to continue to rise as Japan is aging at 
a pace unparalleled in other countries.  They were shocked to 
learn of the expansiveness of elder abuse in the U.S. (at least 

The author with the Shinagawa Adult Guardianship Center in 
Tokyo, Japan.

The author with members of the Ministry for Social Development, 
Office for Seniors, Wellington, New Zealand.

The author with members of the Japan Federation of Bar 
Associations in Tokyo, Japan.
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5 million victims, with dramatic underreporting) and that the 
most common abuser of elders are family members.  
The executive director of the Japan Federation of Bar 

Associations welcomed me to a gathering of private and public 
interest attorneys, including a legal aid attorney representing 
poor seniors who Skyped in from rural Japan. “There is senior 
poverty in Japan,” legal aid attorney Toshihiko Mizushima, 
told me. “I see it every day.” While senior poverty in Japan 
is still quite low and Japanese elders are the healthiest in 
the world, senior poverty and attendant legal problems are 
on the rise. The bar association sponsors Toshihiko and 
his legal aid work for seniors, and has a strong ethic of pro 
bono and access to justice. “The foundation for our work is 
justice,” said its executive director. Pennsylvania’s court-
based projects, including the Pennsylvania Supreme Court’s 
multi-disciplinary elder justice initiatives and new office of 
Elder Justice and the Courts, were of special interest to these 
attorneys.  
We left Japan filled with its treasured values of peace, 

tranquility and beauty in all things.
AUSTRALIA 

In Sydney’s Law Society of New South Wales, Professor 
of Law Sue Field, expert in law and aging, shared her recent 
testimony before parliament on legislative protections for 
elder abuse victims, recent publicity in the Sun Guardian on 

“Inheritance Impatience” and financial exploitation, and best 
practices in responding to “granny flats” and Australian senior 
homelessness. As we do at SeniorLAW Center, Sue trains law 
students to be the next generation of advocates to protect the 
rights of Aussie seniors. Poverty is real for older Aussies: 
more than one-third of their “pensioners” are living below the 
poverty line, among the worst in the world for the financial 
security of older people. 

NEW ZEALAND

The harbor capital of Wellington is home to a host of vibrant 
senior services and advocacy, with a clearly articulated mission 
of justice. Leaders and staff of the Ministry for Development, 
Office of Senior Citizens embraced the new term of “elder 
justice,” recorded an interview with me that soon appeared on 
their website, and were keen to learn how we use the law to 
protect elders’ rights. They have extensive strategic goals for 
NZ seniors, support and advocacy programs and tools, and 
commitment to “a society free of prejudice and discrimination 
against older people that captures the wisdom and experience 
that only age can bring, and uses this rich resource to build 
stronger communities in the future.”  Inclusion and “positive 
ageing” are core values.  This approach is one we can learn 
much from in the U.S., where we continue to often isolate 
elders, particularly as they need care, aging is more often 
seen as a negative time of life than a positive one, paternalism 

We left Japan filled with its treasured values of peace, 
tranquility and beauty in all things.
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endures, and the needs and problems of older people are 
highlighted more than their rich contributions, past, present 
and future.  
Meeting with the leaders of Age Concern was like coming 

home: nonprofit leaders enraged at injustice, struggling for 
resources to do their essential work, zealous and passionate 
about changing the world.  Abuse, neglect and isolation are 
significant problems for NZ elders as they are in the U.S. Age 
Concern addresses these issues strategically and effectively 
with programs to secure housing, fight elder abuse and 
exploitation and value ageing. In a recent report by this title, 
they demonstrate how “[e]very aspect of New Zealand life is 
greatly enriched by the active involvement of those over 65.”  
While they have no wholly-focused senior legal aid programs, 
they were inspired to learn about ours and are eager to launch 
their own. Their vision: “Older people live a valued life in an 
inclusive society.” Bravo! 

Lessons learned: We in Philadelphia are on the cutting edge 
in access to justice for our elders, although as Philadelphians 
and Americans we can and should do much more to recognize 
and respond to senior poverty, isolation and abuse. Many 
colleagues expressed the interest in developing a SeniorLAW 
Center for their elders -- we hope to explore potential 
collaborative funding and research opportunities with these 
new vibrant partners abroad. How inspiring to have colleagues 
across the globe working on common issues of justice.
Elder exploitation and neglect occurs throughout the world, 

as well as at our doorsteps. No country is immune from senior 
poverty or abuse, no matter how wealthy, homogenous or 
historically elder-revering. Our elders deserve better. As 
global citizens, we must take notice and take action.  

Karen C. Buck (KBuck@SeniorLAWCenter.org) is the executive 
director of SeniorLAWCenter.

The author with members of Age Concern, advocates for seniors, 
Wellington, New Zealand.
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The answer to that most-frequently asked question is 
generally the same, no matter to which criminal defense 
attorney it is posed.  We all know how to explain how essential 
we are to the criminal justice system, that even the guilty 
deserve a fair trial and a just sentence; and so on and so forth.  
The answer to the second most-frequently asked question 
begets a much more individualized response; and in my case, 
several.  I have at different times attributed my decision to 
become an attorney to one (or more) of the following “first 
causes:”

1.  I was bad at math and hated science;
2.  My artistic efforts were derivative; they lacked originality;
3.  I wanted never to work for anyone else; I was a lousy 

employee; and
4.  My father insisted that I become a doctor.
 

So, I went to law school.
I will spare the reader the mundane 

details of daily life in the classrooms of 
professors who railed at our failures as 
well as those who celebrated our classroom 
epiphanies.  Likewise, out of bounds of this 
brief anecdote are the idiosyncrasies of my 
personal life at the time; they would not 

hold anyone’s interest but my own.  What I will relate are an 
incident or two, more for the purpose of creating a written 
memoir for my children than for anyone else, but, not without 
the hope that the stories will prove worthy of the time it takes 
to read them. 

Prior to the start of my first term, September 1954, I worked 
as an “artist,” (please forgive the exaggeration), painting 
figures on women’s clear plastic belts, mostly females in 
Spanish folk costume in various dance-related poses.  Four 
figures to a belt, for $1.  It was tedious work and so time-
consuming that I could manage to complete only about five 
belts at a sitting; so I made about $20 per week, which at that 
time paid for dorm food for the week.  

The only problem was that the “studio” was in Miami 
Beach, Fla. I didn’t have a car, and it took forever to get to and 
from the University of Miami campus in Coral Gables.   

Fortunately, my roommate had a local friend who had a 

“So what made you want to become a lawyer?”  That 
is, without doubt, the second most-frequently 
asked question put to me by non-attorneys during 

my half-century at the bar; the first being, of course, “How can 
you represent someone when you know they did it?”

A F L O AT F O R T H E  C O L O N E L

B y  S t e v e  L a C h e e n

A MIAMI MEMOIR
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friend who knew of a restaurant in Coral Gables that was 
looking for two waiters to work the dinner shift. It was for me 
a better job, closer to school, with hours that accommodated 
our schedules. The restaurant, which featured an ersatz French 
menu, but was incongruously named Barcelona Gardens, was 
owned by a Canadian couple who insisted that we speak 
French, or at least only broken English, to the customers. 
Pretending we only spoke French was a hoot, because the 
customers often talked freely about matters that otherwise 
would have been considered inappropriate for eavesdropping 
wait staff. Most of all, however, it gave the waitresses, two 
French Canadians, great cause for ribald hilarity. The tips 
were good, and the food wasn’t bad.

Unfortunately, the restaurant closed its doors over the 
summer, and, when I returned 
to Miami in August 1955, I had 
to find new employment. 

The second year, 1955-
56, I was hired to work after 
school and on Saturdays at 
Food Fair Supermarket, first 
as a cashier, and then - after 
an altercation with a customer 
who thought, mistakenly, that 
I had charged 27 cents for an 
item she thought was only 
25 - as a “freezer man,” that 
is, the person responsible for 
restocking the frozen food 
department. The pay was better 
and allowed me to eat as many 
Sara Lee frozen cheesecakes as 
I wanted. In addition, I received 
an employee discount, and was 
no longer subject to having 
my pay docked for register 
shortages. It was a good job, 
and available when the next 
school year started; but by then I had moved into Miami, and 
the commute proved to be too time-consuming. So, during my 
third year, 1956-57, I found other work. And that job was the 
best yet. I made and sold soft ice cream.

I was living on S.W 4th Street in Miami, in the “Spanish 
Section,” which at that time, was mostly Puerto Rican, 
with a very small percentage of Cubans.  It was an exciting 
time; neighbors huddled on street corners at night listening 
to the “bolita” (lottery) results and news broadcasts of the 
revolutionary forays being conducted by Dr. Castro and his 
“guerilleros” in the provinces, in their battle to overthrow the 
reputed “bloody butcher,” Col. Fulgencio Batista.

I was hired by a woman named Mrs. Felber who owned a 
soft ice-cream business on S.W. 8th Street (not yet called Calle 

Ocho). The business was located in a very small storefront 
shop, with no tables, in which the ice cream was made fresh 
every day and sold to customers through a walk-up window 
fronting on the sidewalk.

The place was small, with room for almost nothing other 
than the very large stainless steel monstrosity in which the ice 
cream was made.  In memory, it calls to mind nothing so much 
as the Planetarium. It was large, and left almost no space for 
anything but supplies and a service counter abutting the walk-
up window.

The minutiae of the manufacturing process, which I learned 
on the job, are buried in the dim, misty vista of antiquity, but 
they were of little interest compared to the way in which the 
sign outside Felber’s Soft Ice Cream listed several dozen 

flavors of ice cream when, 
in fact, the only flavors we 
actually made were vanilla 
and chocolate.  This is how, in 
1957, Mrs. Felber contrived to 
parlay those two basic flavors 
into two dozen.

Arrayed in stainless-steel 
compartments were a variety of 
frozen fruits, several kinds of 
nuts, marshmallow, chocolate 
chips and various other 
additives.  When a customer 
requested a cone or dish of 
cherry-vanilla ice cream, for 
example, I would take a large 
scoop of the defrosted frozen 
cherries, drop it directly into 
the vat of vanilla ice cream, 
swirl it around and scoop into 
a cup or onto a cone a large 
helping of soft vanilla ice 
cream laced with the defrosted 
fruit.  Ditto, with chocolate 

marshmallow and two-dozen other hybrid treats.  Everybody 
loved Felber’s Soft Ice Cream, I no less than anyone else; 
and my most difficult moments each night were when I had 
to decide whether to substitute chocolate for vanilla as the 
orange ice pairing for my final treat of the evening before 
cleaning the machine and closing up shop.

It was a great job; it carried me through my third year, and 
accounted, no doubt, for a goodly percentage of my weight 
gain of about 10 pounds, right up to the time I started studying 
for the bar and hunger gave way to fear-induced focus.

Speaking of fear, I never experienced any during the entire 
time I worked at Felber’s, even though I was alone at the job 
during the entire evening; but I did have one very strange 
experience, which was memorable, to say the least.

The restaurant, which 
featured an ersatz French 

menu, but was incongruously 
named Barcelona Gardens, 
was owned by a Canadian 

couple who insisted that we 
speak French, or at least 

only broken English, to the 
customers. 
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One night, in the spring of 1957, a particularly slow night 
at the window, I was reading one of my class assignments for 
the following day, when a black limousine pulled up alongside 
the curb in front of the window and stopped. A second similar 
vehicle, and then a third, pulled up directly behind the first. 
Three black limousines, which would have been appropriate, I 
thought, for a funeral cortege.

Five uniformed men exited the first limousine and formed 
a line from the curb right up to the wall on the left side of 
the window. Then, five more uniformed men exited the third 
limousine and formed a line from the curb right up to the wall 
on the right side of the window. They were obviously foreign, 
but I did not recognize the country of their origin. Finally, the 
driver of the second limousine got out and opened the rear door 
of the car, and out stepped a 
short round man in full military 
regalia. As he approached the 
window, I saw a chest full of 
medals. He appeared to me to 
be Hispanic. He looked familiar, 
but I wasn’t sure until I heard 
one of the other men address 
him as “Excellency,” and 
said something in Spanish. At 
that moment, I knew who my 
customer was, and understood 
why he traveled with so much 
security. He was Fulgencio 
Batista, the dictator of Cuba, 
one of the most feared and most 
despised heads of state in that 
part of the world.

I made the mistake of using my 
limited knowledge of Spanish to 
ask my notorious customer what 
he wanted.

“Buena Noches, Senor 
General,” I said, being very, very 
careful to avoid using the familiar pronoun, while nervously 
raising his rank.

“Tardes,” he said, “Para mi, es tardes.”
“Que quiero Usted?” I asked, instantly realizing that I had 

carelessly blundered into a grammatical thicket.
“Yo Quiero,” he said, politely, overlooking what might have 

sounded sufficiently brusque to be considered rude, “Yo quiero 
yeenyerayla e baneeya.”

“Sorry,” I said, dropping my pretense at Spanish like a hot 
potato. “I’m not sure what you want.”

“Yeenyerayla e baneeya,” he said, smiling.
That failed attempt to communicate was repeated, verbatim.
I still didn’t get it, but I didn’t know how to say, “No 

comprendo,” without embarrassing the dictator who was by 

then obviously impatient, and definitely not smiling. He tried a 
third time, his voice rising about ten decibels, but I still didn’t 
get it. What on earth was “Yeenyarayla e baneeya,” anyway?

It was like the proverbial comedy of miscommunication, 
although neither of us was laughing, and one of us had half an 
army at his beck and call; and he was no longer smiling.

“Mon Heneral,” I said, nervously mixing French with my 
Spanish pronunciation of his elevated rank, “I am sorry, but 
I am having a little trouble hearing,” pointing to my ear to 
illustrate the point.  The general looked over at his driver and 
signaled him to approach the window.

The dictator said something to the driver, and the driver 
looked at me and said, very slowly and very loudly, in English, 
“The colonel would like A. Vanilla. Ice. Cream. Float. With. 

Ginger. Ale!”
I made it quickly. The dictator 

took it, and drank, smiling 
broadly from time to time. 
“Muy delicioso,” he said. Then, 
nodding to his driver, he turned 
and returned to his car, carrying 
the drink. The driver approached 
and said, “Gracias. Thank you” 
and put a $5 bill on the window 
ledge, pointing to the register, 
and handed me another bill, 
folded.  I turned to make change, 
but they were already on their 
way back to their cars and were 
gone in a trice.  The folded bill 
was a twenty.

It was late. I closed up, and 
returned home, anxious to tell 
the tale of my encounter with El 
Dictador; but when I walked into 
the apartment, my roommates 
were abuzz with the news of 
bloody battles that had broken 

out that day after anti-Batista demonstrations in Cuba.  What, I 
wondered, was he doing drinking a vanilla float in Miami when 
his country was erupting in revolution?  How long, I wondered, 
could that situation continue without resolution.

That rhetorical question was answered the following year 
when, on New Year’s Eve 1958, El Dictador packed up and 
left Cuba for good, as Castro, Guevara and their victorious 
compatriots marched into Havana.  But by then, I was already 
back in Philadelphia, building a solo law practice and a 
repertoire of answers to those pesky FAQs.

Steve LaCheen (slacheen@concentric.net), a partner with 
LaCheen, Wittels & Greenberg, is a member of the editorial 
board of The Philadelphia Lawyer.
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IN TRIBUTE
The Honorable  

Norma L. Shapiro  
Legend, Leader, & Mentor 

to Bench and Bar

By Kathleen D. Wilkinson

Born on July 27, 1928 as 
Norma Levy, she graduated from 
Cheltenham High School, eventually 
becoming a Hall of Fame member. 
She received her bachelor of arts 
degree from the University of 
Michigan and a law degree from 
the University of Pennsylvania 
Law School. After clerking for 
Pennsylvania Supreme Court Justice 

Horace Mann, she went into private 
practice at Dechert Price and Rhoads 
(now Dechert LLP), where she 
became the first woman partner.  
As a devoted mother to three sons, 
Finley, Neil and Aaron, and wife to 
Bernie Shapiro, a doctor of nuclear 
medicine, she deftly balanced work 
and life.

Judge Shapiro and I met more than 
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O n July 22, 2016, we lost Judge Norma Levy Shapiro, 
a trailblazing attorney who was elected to become 
the first woman Chancellor of the Philadelphia Bar 

Association, but made a life-changing decision that catapulted 
her career and recognition. Instead of ascending as Chancellor 
Norma Shapiro, she was nominated to the U. S. District Court for 
the Eastern District of Pennsylvania by President Jimmy Carter 
in 1978, becoming the first woman federal judge on any court in 
the Third Circuit. While she accepted the invitation to join the 
court, she never wavered in her support of the Association.





20 years ago. Ever since, I have observed how influential and 
respected she was not only by the Association, but also by 
the Pennsylvania and American Bar Associations.  She was 
a champion for women in the legal profession, regularly 
attending and actively participating in the Philadelphia Bar 
Association’s Women in the Profession Committee, the 
Commission on Women of the Pennsylvania Bar Association 
and more.  

Judge Shapiro would drive long distances to attend 
Pennsylvania Bar Association meetings around the state and 
would fly across the country to participate in ABA events, and 
many times I was along for the ride. She was involved with 
the Judicial Division of the ABA and their representative in 
the ABA House of Delegates. Every year she would sit with 
the Pennsylvania Delegation to the ABA, joining us for dinner 
the night before the meeting, well after she was 80 years old.

To me and the women attorneys she mentored, Judge 
Shapiro was approachable, kind, caring and maternal. She 
would hold lunches in her chambers, serving iced tea along 
with sandwiches on fine china, and listen intently to her 
guests, offering advice and any help she could give to help us 
succeed. Ever attentive to detail, Judge Shapiro was known 
for sending hand-written thank-you notes and writing letters 
of congratulation whenever someone she knew received an 
award or distinction, and notes to convey her condolences to 
someone after a personal loss. After Judge Shapiro passed, I 
remembered how she wrote to me about the “grievous loss of 
one’s mother” after my mother passed away.  

Judge Shapiro played a major role in helping to further 
diversity within the Association. Reviewing Association 
agendas from the 1970s showed how gender and race were 
starting to be looked at by the profession, and these records 
showed her deep commitment as one of the few women 
lawyers pushing for equal treatment. The need for establishing 
a Women’s Rights Committee and trying to get women lawyers 
involved in committees and on the Board of Governors were 
just a few of her goals. In a video-recorded interview for the 
Association many years later, she spoke about how important 
the Association has been in her life and why it is important that 
every Philadelphia lawyer join it. Diversity in the Association 
and in the practice of law was not yet a core value like it is 
today, and Judge Shapiro was ahead of her time when she 
began working on these issues. 

Her life changed, though, when Judge Thomas N. O’Neill Jr., 
a dear friend from Penn Law School and a former Chancellor of 
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“[E]very birthday, for 20 plus 
years, I could count on Norma 
to come to my chambers with a 
wrapped gift, usually a golf trinket 
she had picked up during the 
year just for me. She delighted 
in brightening the lives of her 
colleagues and she did so in so 
many ways.”

~ Judge Marjorie O. Rendell

“Norma was very much my 
mentor.  When I went back into 
practicing law in 1971 and decided 
not to apply in Philadelphia, 
Norma helped place me and then 
sent me a number of clients.  
Most importantly, she always 
wanted to know my aspirations 
and tailored her advice with those 
in mind.”

~ Judge Anita Brody 

Judge Shapiro with U.S. Supreme Court 
Justice Ruth Bader Ginsburg in 2013.

Judge Shapiro with U.S. Supreme Court 
Justice Sandra Day O’Connor in 2013.
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the Association, told her that President 
Carter was going to appoint a qualified 
woman to the federal bench, and that 
she should throw her name into the hat.

Judge Shapiro committed herself to 
her position on the bench, making sure 
attorneys followed the rules and adhered 
to deadlines, while continuing her 
outside activities as well, particularly 
pro bono work. I observed her work 
tirelessly on prisoners’ rights cases. She 
once gave me a pro bono assignment to 
act as a guardian ad lidem, advising the 
court on whether a prisoner understood 
his rights. After I met with the prisoner, 
she showed her gratitude by issuing 
an order that included language 
that the court “thanked me for my 
service.” Judge Shapiro expected a 
lot of her mentees, but never let it go 
unrecognized.

Granting U. S. citizenship was 
also very important to the judge. As 
Chancellor in 2013, I was honored to 
have participated with her in several 
Naturalization Ceremonies sponsored 
by the Association, occasionally 
bringing my father, whose parents 
were from Germany and Austria. 
Approximately 100 immigrants took the 
Oath of Citizenship at each ceremony 
and became naturalized U.S. citizens. 
Judge Shapiro, a child of Russian 
immigrants herself, always found the 

right words to say to welcome these 
new Americans

However, while Judge Shapiro 
was well known within the court as a 
collegial judge, she was also famously 
hardworking and tenacious. In a 
settlement conference with IBM, she 
asked for its CEO to get on the phone. 
When she was told that the CEO could 
not be reached, she told the attorney 
that “IBM is the largest communication 
company in the world, how can you not 

reach the CEO?” They located the CEO 
and put him on the phone.  

In 1993, Judge Shapiro was the 
first recipient of the Justice Sandra 
Day O’Connor Award, the highest 
award given to a woman attorney by 
the Association, presented to a lawyer 
who has mentored other women and 
is recognized as a leader in her field.  
Justice Sandra Day O’Connor, the first 
women Justice of the U. S. Supreme 
Court, personally presented the award 

“[A] remarkable trailblazer, distinguished and 
courageous judge, and a shining role model, 
invaluable mentor and beloved friend to so 
many other judges and lawyers. Justice  
Sandra Day O'Connor said it best: Judge 
Shapiro followed the credo of Gaius, an  
ancient Roman official, as she ‘lent her light to 
countless lamps.’”

~  Roberta Liebenberg

Judge Shapiro with U.S. District Court Judge Nitza I. Quiñones Alejandro (left) and the author.



to her, saying how thrilled she was that U.S. Supreme Court 
Justice Ruth Bader Ginsburg would soon be joining her on 
the bench, crediting the progress of women in the law to the 
efforts of not only Justice Ginsburg, but also of Judge Shapiro.  

Always engaged in helping women lawyers be the very 
best we could be, in 1999 Judge Shapiro received the very 
prestigious ABA Margaret Brent Award, presented by the 
ABA Commission on Women in the Profession. 

In 2013, the Association hosted Justice O’Connor on the 
20th anniversary of the creation of the award in her name. 
Judge Shapiro was present (her 35th year on the bench) along 
with other award winners. There was a huge audience, filling 
the Grand Ballroom of the Hyatt at the Bellevue. Then, on 
Dec. 10 of that year, the Association bestowed upon Judge 

Shapiro its most prestigious judicial honor, the Justice William 
J. Brennan Distinguished Jurist Award, in recognition of her 
adherence to the highest ideals of judicial service and her 
significant, positive impact on the quality and administration 
of justice. 

Only a few months before her passing, Judge Shapiro was 
presented with the Anne X. Alpern Award by the Pennsylvania 
Bar Association Commission on Women in May 2016. 
This award is given to a woman lawyer who demonstrates 
excellence in her field, making a significant impact on women 
in the law. This was particularly special, as Alpern served as 
the first woman attorney general of Pennsylvania, as well 
as in the nation. In a moving speech accepting the award, 
Judge Shapiro said that there is still work to be done in the 
advancement of women in the profession, and we must all 
continue to be diligent. 

Judge Shapiro was one of the most respected woman leaders 
and jurists in the country. Although she had taken senior status 
in her later years, she continued to hold a large case load 
despite serious physical challenges, and was still working up 
to the time of her death, even as she was receiving medical 
treatment.

I was touched to be asked by the Association to present, 
before its Board of Governors, an “In Memoriam” resolution 
in honor of Judge Shapiro. The Association’s Women in 
the Profession Committee and its 2016 Cochairs Jennifer 
Coatsworth and Amber Racine also participated in drafting 
the resolution. 

We are fortunate that we learned from Judge Norma 
Shapiro’s wisdom and had her in our midst. It is with extreme 
fondness that I offer this tribute to her.

  
Kathleen D. Wilkinson (kathleen.wilkinson@wilsonelser.com), 
partner, Wilson Elser Moskowitz Edelman & Dicker LLP, and zone 
one governor, Pennsylvania Bar Association, is a past Chancellor of 
the Philadelphia Bar Association.
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“Norma Shapiro was one of the 
most caring individuals I have 
ever met. She cared deeply about 
the law and about fairness to 
people affected by it.  She cared 
about the court as an institution, 
but especially about her court 
family.”  

~ Judge Marjorie O. Rendell

Judge Shapiro with Justice Sandra Day O’Connor Award recipients and others in 2013.



In Wright’s case, the jury needed hardly any time at all 
to acquit him on Aug. 23 of the rape-murder of 77-year-old 
Louise Talley following a more-than-two-week retrial. In the 
jury’s eyes, DNA testing results exposed the falsity of the 
confession that homicide detectives supposedly extracted 
from Wright and the falsity of additional police testimony 
manufactured to corroborate the confession.

In Dennis’s case, the U.S. Court of Appeals for the Third 
Circuit, sitting en banc, affirmed on Aug. 23 the district court’s 
grant of a new trial on charges of robbery and murder. The 
Court of Appeals upheld the determination that Dennis was 
severely prejudiced by the failure of the District Attorney’s 
office to disclose before trial multiple items of exculpatory 
evidence, including, among other things, a time-stamped 
Philadelphia Department of Public Works receipt that would 
have corroborated Dennis’s alibi, and the statement of the 
Commonwealth’s chief eyewitness to a relative shortly after 
the killing that she recognized the killers from Olney High 
School, that excluded Dennis as the perpetrator.

In both of these cases, the District Attorney’s Office fought 
to preserve a conviction even after it learned of new evidence 
that made it highly likely that the defendants were 

“actually innocent.”  That is, no reasonable juror, apprised 
of the new evidence, would have found Wright or Dennis 
guilty.  In Wright’s case, the District Attorney’s office fought 

for years against a petition for post-conviction relief that 
sought merely to have the rape kit in the case subjected to 
DNA testing. Ultimately, the Supreme Court of Pennsylvania 
cleared the way for the testing, revealing to the satisfaction of 
all parties that semen found in the decedent contained DNA 
that matched the DNA profile on the FBI’s national database 
of the DNA profiles of convicted felons of one person only, a 
Ronnie Byrd. In 1991, Byrd was a habitual crack user with a 
history of crime who was squatting in an abandoned house near 
Talley’s home. Unmoved by the new evidence, and apparently 
without reinvestigating the case, the District Attorney fought 
to convict Wright a second time with police testimony that the 
DNA findings had discredited.

In Dennis’s case, the District Attorney’s office has never 
wavered in its efforts to have Dennis put to death even after the 
withheld DPW time-stamped receipt came to the defendant’s 
attention at the time of the direct appeal in the case, and even 
after that evidence was augmented 10 years later with the 
additional exculpatory evidence that had been withheld.

The District Attorney’s actions in those two cases raise 
the question of the obligation of a prosecutor to do justice 
after conviction. Before trial, the prosecutor’s duty is 
uncontroversial. Prosecutors should not knowingly prosecute 
demonstrably innocent people. Thus, if no credible evidence 
points to the person’s guilt, or if slender evidence of guilt is 

Has the Philadelphia District Attorney drawn any lessons from the dramatic rejections on 
Aug. 23, 2016, of his office’s long, wrongheaded defense of two deeply flawed murder 
convictions? In a striking coincidence of timing, Tony Wright and Jimmy Dennis, two 

men imprisoned for 25 years, Dennis on death row, obtained some long-denied justice on the very 
same day—over the implacable and inexplicable opposition of the District Attorney’s Office.

T H E  P RO S E C U T O R’ S  D U T Y T O  R E M E DY T H E  C O N V I C T I O N 
O F  A D E M O N S T R A B LY I N N O C E N T P E R S O N

B y  D a v i d  R i c h m a n                                               

THE CLOCK DOES NOT 
EXPIRE ON DOING THE 

RIGHT THING
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swamped by affirmative evidence of the person’s innocence, 
right-minded prosecutors will refrain from pressing or 
prosecuting charges. Why, after all, would a prosecutor seek 
the conviction of such a person, except for some improper 
motive?

Suppose, for example, police arrest someone for committing 
a gunpoint holdup, and the charge is based on a single 
eyewitness identification that was the product of a suggestive 
lineup and the witness’s brief glimpse of the robber’s masked 
face. Before trial, defense counsel comes forward with five 
unimpeachable alibi witnesses whose testimony is corroborated 
by a video that documents the defendant’s presence in another 
state when the holdup occurred. It is unimaginable, isn’t 
it, that a prosecutor would pursue such a case? It would be 
foolish to do so— a waste of 
scarce resources and a blot on the 
prosecutor’s credibility.

It would also be wrong 
by any norm—legal, moral, 
ethical and political. According 
to the Comments to Rule 3.8 
of the Pennsylvania Rules of 
Professional Conduct, the rule 
specifying the responsibilities 
unique to prosecutors, “A 
prosecutor has the responsibility 
of a minister of justice and not 
simply that of an advocate.” 
As a minister of justice who is 
commanded by Rule 3.8(a) to 
“refrain from prosecuting a charge 
that the prosecutor knows is not 
supported by probable cause,” 
the prosecutor in our hypothetical 
case would be duty-bound to drop 
the charges.

But what about after 
conviction? What duty, if any, 
does the prosecutor owe to a 
demonstrably innocent person 
who has been convicted and 
imprisoned as the result of a good-
faith but, it turns out, ill-founded 
prosecution? Does prosecutorial 
discretion, broad as it is, stretch 
as far as defending the conviction of a demonstrably innocent 
person, simply because the evidence demonstrating innocence 
came to light too late to affect the outcome of the trial?

These questions were largely academic and seldom vexed 
prosecutors before the advent of DNA testing technology and 
the innocence movement that developed in its wake. Now it 
is a common occurrence for a conviction to be challenged by 
compelling and often irrefutable evidence of innocence—and 
not just DNA evidence. Just how common is indicated by the 
reports of The National Registry of Exonerations maintained 
by the University of Michigan Law School. The Registry 
has documented more than 1,900 exonerations of inmates 
nationally since 1989, 59 in Pennsylvania.

To qualify for inclusion on the Registry, one must have been 

convicted of a crime and later officially declared innocent of that 
crime, or relieved of all legal consequences of the conviction 
because evidence of innocence that was not presented at trial 
required reconsideration of the case. While the application 
of the Registry’s criteria has possibly resulted in a few guilty 
individuals being mistakenly granted exoneree status, those 
numbers are almost certainly exceeded by the number of 
factually innocent individuals who were coerced into pleading 
guilty or no contest to avoid prolonged incarceration after a 
judge granted a new trial based on evidence of innocence, 
to say nothing of those factually innocent persons for whom 
affirmative evidence of innocence has not or cannot be found.

Our intuitive sense of justice is surely offended by the 
continued punishment of someone for a wrong that we come 

to find out the person did not 
commit. For desserts to be just, 
the inmate must be actually guilty, 
not just to have been once found 
guilty. Take away guilt, which is 
to say the evidence of guilt, and 
punishment becomes arbitrary 
and intolerable. Pennsylvania law 
comports with this intuition.

The Pennsylvania Post-
Conviction Relief Act was 
enacted to afford a means to relief 
for “persons convicted of crimes 
they did not commit.” 42 Pa.C.S. 
§ 9542. For persons convicted of 
crimes they did not commit who 
are still undergoing a sentence, 
relief is available on a showing, 
among other things, of new 
exculpatory evidence that would 
likely have changed the outcome 
of the trial if it had been available 
and introduced at trial. § 9543 (a)
(2)(vi).

The American Bar 
Association’s Model Rules of 
Professional Conduct have come 
to incorporate this same intuition 
of justice in their expansion 
of the special responsibilities 
of prosecutors. The point of 

departure for the expansion was the revelation that came 
from the DNA-based exonerations: that innocent people are 
frequently convicted and that it is often possible to establish 
their innocence through advances in science or the discovery 
of new evidence that thoroughly impeaches the proof of guilt 
or convincingly demonstrates innocence. So enlightened, the 
ABA amended Model Rule 3.8 in 2008 to make it explicit that 
the prosecutor’s responsibility as a minister of justice does not 
end with the judgment of sentence. As amended, Model Rule 
3.8 now decrees, in so many words, that the prosecutor who 
learns after conviction of new, credible, and material evidence 
of a defendant’s likely innocence, is not privileged to sit on 
it but must disclose the evidence to the defendant, conduct 
an investigation into the defendant’s factual guilt, and seek 
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to correct the conviction when clear and convincing evidence 
establishes the defendant’s innocence.

When the Pennsylvania Bar Association adopted a 
resolution in 2010 calling for the adoption of the amendments 
to Rule 3.8—something that 16 states have now done in one 
form or another— the Disciplinary Board of the Supreme 
Court of Pennsylvania solicited comments. Tellingly, the 
Pennsylvania District Attorneys Association submitted 
comments that opposed adoption. To its credit, the PDAA 
acknowledged that Pennsylvania prosecutors are duty-bound 
“‘to seek justice, not only convictions,’” and that the duty 
to do justice extends beyond conviction to those who are 
shown by new reliable evidence to be actually innocent. Yet it 
shrank from supporting a rule change that would spell out for 
prosecutors their obligation to seek justice after conviction on 
being presented with reliable evidence of likely innocence. In 
the view of the PDAA, the proposed 
amendments were not appropriate for 
Pennsylvania given its “strong history 
of prosecutorial ethics.”

Actual history does not justify the 
PDAA’s self-praise. Of Pennsylvania’s 
59 exonerations since 1989, official 
misconduct by police or prosecutors 
was a contributing factor in 26, 
including Wright’s. Wright’s case is, 
if anything, the case that proves the 
need for a clear declaration by the 
Supreme Court of Pennsylvania, via 
the Rules of Professional Conduct, of 
the prosecutor’s post-conviction duty 
to do justice when presented with 
new evidence that establishes the 
defendant’s actual innocence.

Wright was convicted at his 1991 
trial on the testimony of Philadelphia 
homicide detectives that he gave them 
a signed confession to the murder 
and rape, and that they retrieved his 
blood-stained clothing from under 
the mattress of his bed just where he 
told them the clothing could be found. 
Decades later, DNA testing results, 
concurred in by Philadelphia’s own chief DNA analyst, not 
only identified the true perpetrator from semen samples that 
excluded Wright, but also showed that the clothing supposedly 
retrieved from underneath his mattress had only been worn by 
the decedent, never by Wright.  

Armed with these test results and a host of other evidence 
that shredded the prosecution’s case, defense counsel 
beseeched the District Attorney to drop the charges against 
Wright and end the nightmare of his long imprisonment. The 
District Attorney refused. Seemingly without investigating the 
probity of the detectives responsible for the DNA-discredited 
confession and physical evidence, the District Attorney forged 
ahead with a retrial on a startling new theory revealed only in 
the final minutes of the prosecutor’s closing argument: that 
Wright murdered Louise Talley in her bedroom and Ronnie 
Byrd came by later and raped her corpse. Is it to be wondered 

that the jury’s verdict—reached within minutes of entering 
the jury deliberation room—set what must be a record for 
the fastest jury acquittal in history after a multi-week murder 
trial?

The Wright facts illustrate vividly the need for the adoption 
of the proposed amendments to Rule 3.8 so that prosecutors 
will have some ethical counterweight to whatever institutional 
or other factors now lead them at the post-conviction stage 
to defend or pursue a conviction even when the reliable 
evidence screams the defendant’s innocence. What, you 
may now be asking, came of the proposed amendments after 
the Disciplinary Board solicited comments in 2010? Upon 
consideration of several sets of comments, including those of 
this writer on behalf of the Pennsylvania Innocence Project, 
the Disciplinary Board recommended the amendments’ 
adoption. That recommendation has languished for the past 

five years. Both the Pennsylvania Bar 
Association and the Pennsylvania 
Innocence Project have urged the 
Court in recent submissions to take up 
and adopt the proposed amendments 
in the interest of justice.

The proposed amendments to Rule 
3.8 are one tangible manifestation of 
the recognition of the prosecutor’s 
post-conviction obligation to seek 
justice for the likely or demonstrably 
innocent. Another is the establishment 
within some prosecutors’ offices 
around the country of conviction 
review units dedicated to examining 
substantial post-conviction innocence 
claims. Some of these units, most 
notably in Brooklyn and Dallas, 
have undertaken to scrutinize, on 
their own initiative, certain past 
convictions where the integrity of the 
law enforcement officers responsible 
for the conviction has come to be 
doubted or where other factors, such 
as systematic laboratory error, call 
into question the accuracy of the 
conviction. 

More than a year ago, the District Attorney’s office 
announced with some fanfare the creation of its own 
conviction review unit. Regrettably, neither its staff of one, 
nor its activities to date, reflect a genuine commitment to the 
mission of correcting false convictions let alone ferreting 
them out. Philadelphia is currently in the rearguard when it 
comes to implementing the prosecutor’s post-conviction duty 
to seek justice, but the path to the vanguard is wide open to 
the prosecutor who stands for justice for the innocent no less 
than for the guilty.

David Richman (richmand@pepperlaw.com), of counsel, 
Pepper Hamilton LLP, is co-founder and president of the 
Pennsylvania Innocence Project.
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TechnologyTechnology Technology

I
f you search “hacking” on 
Google, you would have received 
7,390,000 results as of mid-
February 2017. Ranging from 

Russian hacking during the presidential 
election to a German doll with an 
unsecure Bluetooth device embedded 
that can listen and talk to children 
playing with it, the reports can easily 
raise concerns about how any computer 
can be safe from a hacker. Other than not 
connecting to the Internet, which is not 
an option for most people, there is no 
way to guarantee that you, or I, will not 
be the next victim of a hacker. However, 
there are ways to reduce the odds of 
being hacked. This column will outline 
a few of the ways you can make your 
computers more resistant to hackers and 
malware.

1. USE ANTIVIRUS AND  

FIREWALL SOFTWARE

Programs like Norton Internet Security 
and McAfee Live Safe are essentials for 
every system, including mobile devices. 
Most security companies sell different 
levels of products. Basic suites often 
include antivirus, firewall, antispam and 
other options, as well as web protection. 
These will provide the basic protection 
an office needs.

2.  SECURE YOUR ROUTER

A router is your computer’s 
connection to the Internet, and the entry 
point for hackers. If you use Wi-Fi to 
connect to the Internet, (1) verify that 
you have enabled WPA2 encryption 

in the router’s settings and (2) use a 
strong password that would be difficult 
to remember. Generally, the password 
should be at least 16 characters long 
and should include a combination of 

numbers, upper and lowercase letters, 
and symbols. Although every router 
brand uses a different central control 
panel/administrative console, you can 
generally access it by opening a web 

Hackproof Your PC

BY DANIEL J. SIEGEL

Simple Security Steps for  
Complicated Modern Communications
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browser (such as Internet Explorer or 
Mozilla Firefox) and typing 192.168.1.1 
in the web address box. This directs 
you to the login screen for the router. 
By default, the administrative user 
and password are often “admin” and 
“admin,” respectively. As you can see, 
the defaults are not secure at all.

3.  ENCRYPT YOUR EMAIL

Email is an insecure method of 
communication. The following quote 
has appeared on various websites, but 
truly sums up how insecure email is:

The Internet provides us with 
one of the easiest communication 
tools ever afforded to mankind. It is 
quick, convenient cheap... and is as 
unprivate as it could be while being 
so quick, convenient, and cheap. 
Email is as public as a postcard! 
Every message you send through 
the Internet can easily be snatched 
and scanned for interesting details 
by anyone having the necessary 
know-how. Privacy is virtually 
nonexistent online. You might 
ask, "Why should I worry about 
privacy? I'm not a criminal or 
a terrorist. I've got nothing to 
hide." Show me an email user 
who has got no financial, sexual, 
social, political or professional 
secrets to keep from his family, 
neighbors or colleagues, and I'll 
show you that this person is either 
an extraordinary exhibitionist or 
an incredible dullard. Show me a 
company that has no trade secrets 
or confidential records and I'll 
show you that its business is not 
very successful. 1 

Despite the lack of security – and users 
of free services including Gmail and 
Yahoo! – have other concerns, primarily 
the fact that these companies scan all 
email, and their licenses broadly permit 

them to scan not only email, but also 
attachments. (See “Think Your Email is 
Secure? Think Again,” The Philadelphia 
Lawyer, Summer 2014). Regardless, 
you should encrypt your email. To do 
so, you should encrypt three things: the 
connection from your email provider; 
your actual email messages; and your 
stored email messages. 

To secure the connection between 
your email provider and your computer 
or other device, you should setup Secure 
Socket Layer (SSL) and Transport Layer 
Security (TLS) encryption, which is 
similar to the level of protection that 
banks and online merchants use. Most 
email providers will supply instructions 
about how to setup and secure your email 
– using the same protection scheme that 
you depend on when checking your bank 
account or making online purchases.

To secure email messages during 
transit, you can either use the encryption 
features built into your email service 
(most include such services) or download 
encryption software or client add-ons. 
Among the most popular encryption 
services is Zix (www.zixcorp.com), used 
by many law firms and easy to setup, 
even for the least tech-savvy.

To encrypt stored/saved email, 
you should setup your computer (or 
smartphone) to encrypt not only email 
but all of your files. Most operating 
systems now include encryption as a 
standard feature. If you use Windows 10, 
for example, you can encrypt your email 
and other files easily using its built-in 
tools.

4. AVOID DANGEROUS LINKS, 

BROWSER ADD-ONS & 

DOWNLOADS

No matter how often we hear about 
malware, ransomware and other 
dangerous files that can control your 
computer, destroy your computer or 
require you to pay to regain access to 
your data, the nightmares continue.

Keyboard for Lawyers 
Shortens Shortcuts  

LegalBoard, a hard-wired computer 
keyboard designed specifically for 
lawyers, just hit the market. Created 
by Brian Potts, a partner at Perkins 
Coie LLP in Madison, Wis., this new 
device incorporates legal-specific keys, 
activated by a click of the “NUM” key 
in the cluster of keys on the far-right-
hand side of the keyboard.

The keyboard incorporates words 
and abbreviations commonly used by 
lawyers into the “F1” through “F12” 
keys and into four of the numeric keys. 
Pressing “Shift” while pressing any 
of those keys capitalizes the word or 
abbreviation (ex. “appellant” becomes 
“Appellant”). Three different numeric 
keys insert commonly used legal 
symbols. The remaining numeric keys 
perform functions including inserting 
bullets, adding footnotes and changing 
line spacing. Alpha keys do not change 
when the NUM key is activated.

Regarding the inspiration for this 
invention, Potts said to Robert Ambrogi 
of LawSites.com, “I was furiously 
writing a brief when I went to insert 
a section symbol. As was my custom, 
I had to stop what I was doing, use 
the mouse, go to insert a symbol, find 
the section symbol and hit insert. This 
process stopped my train of thought, 
took up my precious time, and more than 
anything was incredibly annoying.”

The LegalBoard works for Microsoft 
products including Word, Outlook and 
PowerPoint. It costs $65 and can be 
purchased at legalkeyboards.com.

Tech   BRIEFSTo secure the connection between your email 
provider and your computer or other device, 
you should setup Secure Socket Layer (SSL) 

and Transport Layer Security (TLS) encryption, 
which is similar to the level of protection that 

banks and online merchants use. 
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Fortunately, a combination of common 
sense and technology can prevent most 
of these dangers. The most important 
rule – don’t download or install any 
programs, files, add-ons, etc., unless 
you know that the company is legitimate 
and/or you can confirm the identity of 
the sender.

With regard to email, never click on 
any links in an email unless you are 
certain that you know the sender and the 
sender is reputable and trustworthy. One 
helpful trick is to hover your mouse over 
the link. Your computer should display 
the link’s web address the link. If it is not 
familiar, or looks “funny,” do not click 
on it. When in doubt, write the person 
you believe sent the email to verify that 
he or she actually sent the email. Better 
safe than sorry.

With regard to browsers, many can 

now detect dangerous websites, and will 
block them. As a result, don’t bypass 
the block. Second, be skeptical of every 
website and every link, especially pop-
ups and dangerous links acting like 
Windows dialogs. 

Add-ons are items that become a 
part of your browser, and while many, 
such as those for Adobe Acrobat, are 
legitimate, helpful and safe, others will 
track your web movements and record 
your keystrokes. The best policy is never 
to install add-ons until you have verified 
their safety and security. 

Finally, do not download any files 
unless you know the source is safe 
and reputable. All reputable antivirus 
programs scan downloads, and it is best 
to always follow their recommendations. 
In addition, programs like Malwarebytes 
are essential.

Keeping your computer safe from 
intruders may seem like a full-time job, 
but in the end it’s critical to assuring that 
your and your clients’ data remain safe 
and confidential.

1 www.aboutus.com/EmailPrivacy.info

Daniel J. Siegel, (dan@danieljsiegel.com), 
a member of the Board of The Philadelphia 
Lawyer, is the president of Integrated 
Technology Services LLC, a consulting 
firm that helps law offices improve their 
workflow through the use of technology. He 
is also the principal of the Law Offices of 
Daniel J. Siegel, which provides appellate, 
writing and trial preparation services to 
other attorneys, as well as ethical and 
disciplinary guidance. 

The best policy is never to install add-ons until  
you have verified their safety and security.
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NO ONE WANTS TO BE STUCK WITH A DEAD DEVICE WHILE ON-THE-GO. PORTABLE 
CHARGERS LIKE THE ZEROLEMON TOUGHJUICE RUGGED PORTABLE CHARGER 
AND THE RAVPOWER UNIVERSAL POWER BANK TRAVEL CHARGER PREVENT THE 
HORROR OF SEEING “LOW BATTERY” IN THE MIDDLE OF DRAFTING AN IMPORTANT 
EMAIL. These high-capacity (20,000 milliamp hours (mAh) or more) power banks have multiple 
outputs for juicing up laptops, tablets and phones. Each one is portable and durable, perfect for 
tossing into a backpack, briefcase or laptop bag. The ZeroLemon ToughJuice is great for powering 
up devices for large groups, but the RAVPower will charge itself up quicker.

Tech  
UPDATE

FEATURES ZEROLEMON TOUGHJUICE RUGGED 
PORTABLE CHARGER

RAVPOWER UNIVERSAL POWER BANK 
TRAVEL CHARGER

CAPACITY 30,000MAH 20,100MAH

OUTPUTS 4 3

WEIGHT (OUNCES) 14.1 13.3

TIME TO SELF-CHARGE 8-24 HOURS 4-5 HOURS

NUMBER OF CHARGES 
FOR IPHONE6 10 5

PRICE $68.00 $54.99  

ZeroLemon ToughJuice Rugged Portable Charger RAVPower Universal Power Bank Travel Charger
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BOOK REVIEW

S
enate confirmation hearings for 
a nominated Supreme Court 
justice have always fascinated 

me, even more so since I began to teach 
a course titled “Government Regulation 
of Business,” covering federal-state 
relations and other constitutional issues 
such as preemption and the Supremacy 
Clause.  Always intensely interested in 
a potential justice’s interpretation of the 
Constitution, I make it important to my 
Gov. Reg. students as well.

So, when I recently found, buried away 
in one of my piles of books, Lawrence 
Goldstone’s “The Activist,” subtitled 
“John Marshall, Marbury v. Madison, 
and the Myth of Judicial Review,” I 
grabbed it.

Marbury v. Madison - a seminal 
case if there ever was one, a case we 
all “remember” from law school as 
having established the theory of judicial 
review - how much do most of us really 
know about it?  After asking several 
of my colleagues who don’t practice 
constitutional law, I was not surprised 
that they (like me before Gov. Reg.) 
knew little more than the holding, and 
that the facts included a midnight judicial 
appointment of some kind, at the very 
transition of presidents from Adams to 
Jefferson, of somebody named Marbury.

Having read only textbook 
abridgements of the case, I really 
didn’t know how the case arose, nor 
did I understand how Chief Justice 
John Marshall came to his monumental 
decision.  The book’s appendix, however, 
has the full opinion.  Reading it was 

revelatory.  That, plus Goldstone’s telling 
of the real-life milieu, which generated 
both the case and the opinion, put it into 
a logical and now easily understood 
perspective, one showing that very local 
and fairly petty politics may have had as 
much influence on Marshall’s opinions 
as did notions of lofty constitutional 
ideals.

In briefly limning the major “schools” 
of constitutional interpretation, Goldstone 
goes much deeper into what most “lay 
lawyers” (those not well versed on the 
details of constitutional interpretation) 

know as “strict construction” (generally 
the conservative view) and “broad 
construction” (generally the liberal 
view).  Commentators, such as the late 
Ronald Anderson, often referred to these, 
respectively, as the “bedrock” view and 
the “living document” view.  But, as 
Goldstone points out, there are many 
shades to these interpretation theories, 
especially on the strict, or conservative, 
side. 

For example, one shade of 
interpretation you are probably aware 
of is that of “original intent,” whose 

By STEVEN R. SHER
 

The Activist: John Marshall, 
"Marbury v. Madison", and the 
Myth of Judicial Review
Written by Lawrence Goldstone
304 pages
$18.00, Walker Books, 2008

A Seminal Case
How Chief Justice John Marshall  
Came to His Monumental Decision



adherents seek to ascertain what the 
framers specifically intended by their 
words.  Then there is what’s known 
as “originalists” or “textualists.”  The 
proponents of the textualist school care 
only for what the very words are and 
the fairly understood meaning of those 
words at the time they were put into the 
Constitution.  The late Justice Scalia was 
a textualist, who “didn’t … care about 
the intent…[or] if the framers… had 
some secret meaning in mind when they 
adopted its words…”

Marbury was a fairly strict construction 
decision.  But this can be compared 
with Marshall’s broad construction of 
the “necessary and proper” clause in 
McCulloch v. Maryland.  Consistency a 
hobgoblin?  Not for Marshall.

Goldstone tells us the Supreme Court 
took 15 months to decide Marbury and 
“…with inspired misdirection [Marshall] 
began his opinion with a complete 
validation of Marburys’ claim.  The 
chief justice then used… a ploy that 
allowed him to shift the argument from 
the validity of Marbury’s suit to the 
validation of Section 13 [of the Judiciary 
Act of 1789],” which, he ruled, violated 
Article III of the Constitution.  In doing 
so, Marshall had no choice but to deny 
to Marbury the very relief that the 
chief justice had just said Marbury was 
entitled.

What was the problem with Section 13 
of the act?  It provided that the Supreme 
Court, as part of its original jurisdiction, 
could use the remedy of mandamus, a 
remedy that Article III of the Constitution 
did not specifically provide for, so that 
portion of the 1789 act had to be set 
aside. Because of this, Marshall ruled 
that the remedy Marbury sought, even if 
justly deserved, was simply not available 
to him.  Fascinating.

All the sources I have read say that 
there was no debate at the Constitutional 
Convention about whether there would be 
a federal judiciary.  That was understood 
to be a given.  What jurisdiction those 

courts would have, however, was subject 
to debate.  But, the concept of judicial 
review was not part of those debates, and 
constitutional scholars have long opined 
it was because this power was simply 
assumed to exist.

It is this assumption, however, that 
Goldstone seeks to disprove.  His 
thesis is that it was never debated at the 
convention because the framers never 
considered the possibility that unelected 
officials with lifetime tenure could have 
so much power in a checks and balances 
governmental system!  This is serious 
deviation from generally accepted 
wisdom. 

Reading the entire Marbury opinion, 
and Goldstone’s introductory chapter 
outlining his thesis, was enough, by 
itself, to whet my curiosity.  Well done.  
So, does he make his point?  Does it 
carry? If you care, read the book.

But strict, broad, original intent, 
textulism, et. al., are not only judicial 
philosophies, they are also political 
positions.  It is the spillover of these terms 
from the area of the theoretical legal 
philosophy into the political arena that 
is another theme of Goldstone’s book.  
And he asks: Are the justices judicial or 
political beings?  The Constitution, he 
offers, is not only the nation’s “supreme 
legal instrument, but also its preeminent 
political document.”

The conclusion that the court is as 
political as the other two branches takes 
up most of the rest of the book.

This sets up an ironical twist, as he tries 
to balance the purely legal application 
of the schools of interpretation with the 
political application that, he says, is still 
at the root of our present-day debate over 
strict versus broad construction. Trying 
to “disentangle the political and the 
judicial qualities of both the Constitution 
and the [Supreme] Court” constitutes a 
crucial purpose of the book.

The twist is that in broadly construing 
that the court has inherent power to 
interpret the Constitution and the law 

made under it, i.e., creating the power 
of judicial review, Marshall in the same 
opinion then strictly construed the Article 
III powers by finding that the granting of 
the power of mandamus in the judiciary 
Act of 1793 violated the Constitution 
because no such power was expressly 
granted to the Court.  So the textualists, 
who overturn legislation by “trying” 
and failing to find permissible powers 
if they weren’t expressly mentioned, do 
so using judicial review, a power that 
was not specifically mentioned in the 
Constitution.  How about that!

After setting forth his major theses 
early in the book, Goldstone, in the other 
22 chapters, variously describes aspects 
of U.S. history as it relates to these theses.  
We have the Constitutional Convention; 
the ratification process; Adams and 
Jefferson’s enmity; the legislative and 
presidential elections; the first chief 
justices (John Jay, John Rutledge, 
Oliver Ellsworth); U.S. foreign policy, 
including the Jay Treaty and the XYZ 
Affair; the career and ascendency of John 
Marshall, his supporters and opponents 
pre- and post- his appointment to the 
Court; all of which set up and culminate 
in how Marshall came to his Marbury v. 
Madison opinion.

Much of this I did not know, and what 
I did know was expanded in great detail, 
-- so much so that I admit I got lost in 
the minutia.  All the tiny, intimate details 
of the political infighting, with its many 
characters, was, to me, difficult reading.  
I started to skim at times, but that was 
with the perspective of the timely writing 
of this review.  However, in the near 
future I intend to tackle it again… it’s 
just too interesting to let go.

Steven R. Sher (shersr@drexel.edu), 
associate professor, legal studies at Drexel 
University LeBow College of Business, is 
a member of the Editorial Board of The 
Philadelphia Lawyer.
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The Constitution, he offers, is not only the nation’s “supreme legal 
instrument, but also its preeminent political document.”
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Association Cyclists Raise $91,000 for ACS

That Was Then
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Philadelphia Bar Association Secretary John E. Savoth 
(left in left photo) and his son, Nate, were among the 174 
members of the Philadelphia Bar Association team in the 
July 15 American Cancer Society Bike-a-Thon. Cyclists 
rode nearly 70 miles from the Ben Franklin Bridge to 
the Buena Vista Camping Park in Buena, N.J. This year, 
members of the Philadelphia Bar Association team hope 
to increase their fundraising goal to $125,000 by Aug. 15. 
More than 5,000 riders competed in the event, raising 
more than $1.5 million. 






