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C
onsider this scenario: Your 
client, Mary, calls and says 
that she wants a copy of her 
file from the case you handled 

last year. Or, another client, Consolidated 
Industries, advises you that it has 
transferred all of its legal work to another 
firm, and wants you to transfer all of their 
files to the new firm. The question you 
ask is: What is an attorney’s obligation 
to turn over a file to a former client, or to 
another attorney hired by the client? 

Fortunately, there is guidance from both 
the American Bar Association Standing 
Committee on Ethics and Professional 
Responsibility, and the Pennsylvania 
Bar Association Committee on Legal 
Ethics and Professional Responsibility. 
Both committees agree that Rules of 
Professional Conduct 1.15 (Safekeeping 
Property) and 1.16 (Declining or 
Terminating Representation) govern 
an attorney’s obligation to turn over a 
client’s file, affirming that the file is the 
property of the client and not the property 
of the attorney or law firm.

In Formal Opinion 2007-100 (Client 
Files – Rights of Access, Possession 
and Copying, Along with Retention 
Considerations), the Pennsylvania Bar 
Committee concluded that a client is 
entitled to receive all materials in an 
attorney’s possession relating to the 
representation and all materials that 
have potential utility to the client and 
the protection of the client’s interests, 
including:

•  All filed or served briefs, pleadings, 
discovery requests and responses; 

•  All transcripts of any type; 
•  All affidavits and witness statements 

of any type; 
•  All memoranda of law, case 

evaluations or strategy memoranda;
•  All substantive correspondence of 

any type (including email), including 
correspondence with other parties 
or their counsel, all correspondence 
with the client and correspondence 

with third parties; 
•  All original documents with legal 

significance, such as wills, deeds and 
contracts;

•  All documents or other things 
delivered to the attorney by or on 
behalf of the client; and

•  All invoices or statements sent to the 
client.

The Opinion also discusses that a 
client would not normally need or want, 
and therefore would not typically be 
given, the following types of documents: 

•  Drafts of any of the items described 
above, unless they have some 
independent significance (such as 
draft chains relating to contract 
negotiations); 

•  Attorney notes from the attorney’s 
personal files, unless those notes 
have been placed by the attorney 
in the case file because they are 
significant to the representation; 

•  Memoranda that relate to staffing or 

law office administration; and
•  Items that the attorney is restricted 

from sharing with the client because 
of legal obligations.

Although the Pennsylvania Opinion 
states that copies of electronic mail 
messages need not be produced, recent 
ABA Formal Opinion 471 (Ethical 
Obligations of Lawyer to Surrender 
Papers and Property to which Former 
Client is Entitled) (2015), while generally 
in agreement with the Pennsylvania 
guidance takes a slightly different 
approach. The ABA Opinion suggests 
that although an attorney would not need 
to retain an email confirming a meeting 
or providing driving directions to the 
lawyer’s office, a lawyer should retain, 
for example, an email to a client that 
communicates and evaluates a settlement 
offer from an opposing party. 

Both the opinions ignore how 
pervasive email is, and why leaving 
the saving and production of email to 
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an attorney’s discretion is fraught with 
potential problems. In that vein, and 
because the use of email is becoming 
the de facto method of communicating 
with clients and other counsel, many 
ethics authorities now recommend that 
law firms develop email management 
policies, the majority requiring that all 
email be preserved, just as most firms 
preserve all paper correspondence, no 
matter how trivial.

Pa. Bar Opinion 2007-100 also explains 
that the cost of copying and delivering 
file materials, as well as the cost of 
compiling and delivering the actual 
file, should be handled according to the 
agreement between the attorney and the 
client regarding costs, which should be 
specified in an engagement letter or fee 
agreement. Although the ABA Opinion 
does not specify who pays the costs of 
producing a file, the Opinion specifically 

concurs with District of Columbia Bar 
Opinion 357 (2012) that “Lawyers 
and clients may enter into reasonable 
agreements addressing how the client’s 
files will be maintained, how copies will 
be provided to the client if requested, and 
who will bear what costs associated with 
providing the files in a particular form; 
entering into such agreements is prudent 
and can help avoid misunderstandings.” 
Absent such a provision, the attorney 
producing the file must generally bear 
the costs of doing so.

In sum, attorneys must produce all 
documents germane to a client matter, 
including those specified above. 
Conversely, a client is not generally 
entitled to papers or other property in an 
attorney’s possession that were generated 
for internal use or primarily for an 
attorney’s own purposes, particularly for 
matters that are concluded. However, it is 

best that attorneys and law firms specify 
what materials will be provided should 
a client request a file, and at whose 
expense the data will be produced.

Daniel J. Siegel (dan@danieljsiegel.com), 
principal of the Law Offices of Daniel 
J. Siegel, is a member of the Editorial 
Board of The Philadelphia Lawyer, 
Co-Vice Chair of the Pennsylvania Bar 
Association Committee on Legal Ethics and 
Professional Responsibility, and the author 
of Changing Law Firms: Ethical Guidance 
for Pennsylvania Law Firms and Attorneys 
(PBI, 2nd Ed., 2015)

10   the philadelphia lawyer   Summer 2016

Get Published in

The Editorial Board of this mag-
azine welcomes submissions 
from attorneys and other pro-
fessionals who wish to share 
their expertise on law-related 
topics.

Articles must be original and 
previously unpublished.

Manuscripts should adhere to 
the following word counts:

*  Major Law-Related 
       Articles: 2,000 words
*  Other Law-Related 
      Features: 1,500 words
*  General Interest: 1,500 words
*  Fiction: 1,000 words
*  Practice Areas: 750 words
*  Essays or Humor: 750 words
*  Book Reviews: 750 words

For more information,  
e-mail: tplmag@philabar.org.

Both the opinions ignore how pervasive email is, and why leaving 
the saving and production of email to an attorney’s discretion is 

fraught with potential problems.




