
My preceptor was a sole practitioner with a general practice, 
specializing in bankruptcy matters.  I learned very quickly 
that the practice of law involved equal parts of numerous 
other disciplines, including psychiatry, sociology, economics, 
history and the arts of gamesmanship and negotiation, among 

others. But, more than anything 
else, I learned that successful 
lawyering depended more often 
than not on the ability to achieve 
a reasonable compromise, and 
the understanding that the time 
to be gracious is when you 
have the upper hand and your 
opponent’s back is against the 
wall.

As I mentioned, my preceptor 
was a bankruptcy specialist, and 
it was that facet of his practice 
to which he directed most of my 

attention and my efforts. I soon learned that bankruptcy practice 
at that time in this district was the almost exclusive province of 
three law firms and three individual attorneys, a virtual domain 
overseen with what seemed to be benign neglect by two referees 
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F ifty years ago, a passing grade on the bar exam did not entitle a law school 
graduate to admission to the bar. Service of a six-month clerkship with a 
practicing member of the bar, who served as sponsor and mentor of the 

graduate, was the last hurdle to be cleared before being eligible to be sworn in. The 
practical reason for that requirement was just that – a practical reason – inasmuch 
as law schools had not yet developed courses in the practice of law. Like many of 
my brothers-at-the-bar (there were precious few female lawyers then), I never even 
set foot in a courtroom until my own swearing-in. My six-month preceptorship 
was the first practical experience I ever had as to what the day-to-day practice of 
law was all about. 
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in bankruptcy.
My first assignment was to go to the federal courthouse every 

day to check on the new filings.  New cases were initiated in 
one of two ways: either by a petition voluntarily filed by a 
debtor seeking relief and protection, by placing his assets under 
the control of the bankruptcy court for distribution among his 
creditors, in return for which he would in due course receive a 
discharge from any further obligation to those creditors; or by a 
petition filed by creditors, seeking seizure of a debtor’s assets to 
prevent further dissipation or seizure by a single creditor to the 
detriment of all others.  

In either case, the debtor’s assets were then deemed the 
property of the debtor’s “estate,” to be accumulated, marshaled, 
recovered and preserved for eventual equitable distribution 
among the bankrupt’s creditors by a trustee appointed by the 
court.

That’s the way it worked, in theory.

In practice, however, except in the rarest of cases, when an 
insolvent business was ready to go out of business, or be forced 
out of business by its creditors, there weren’t a great deal of 
assets with which to comprise an estate. In most cases, whatever 
assets there remained were insufficient to cover secured or 
priority claims, like taxes, employees’ wages, landlord’s liens, 
and, most important to the bankruptcy lawyers, administrative 
expenses and fees due receivors, trustees, and their respective 
counsel, let alone unsecured creditors, who seldom received a 
so-called dividend.

Petitions in bankruptcy, when filed, generally included 
schedules of assets and liabilities, the former setting forth the 
items as well as their estimated value, the latter setting forth 
the names and addresses of creditors, and the estimated amount 
due each. It was my task to review every petition filed, and, in 
those cases in which the debtor’s petition showed a significant 
amount of assets, to note, first the name of his attorney if he 

It was my task to review every petition filed, and, in those cases 
in which the debtor’s petition showed a significant amount 
of assets, to note, first the name of his attorney if he was 

represented, and, second, to copy (by hand) the names and 
addresses and the amount owed to every private creditor.
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was represented, and, second, to copy (by hand) the names and 
addresses and the amount owed to every private creditor.

Back at the office, my employer would know immediately if 
he knew the debtor’s attorney and, if so, he would call to find 
out if the debtor’s attorney could refer to him any “friendly” 
creditor for representation, which he would undertake without 
fee. Failing that possibility, the next order of business was for 
my employer to determine if he knew anyone listed as a creditor, 
in which case that person would be called and offered free 
representation.

In the meantime, it would be 
my task to make “cold calls” to 
creditors, bringing them the bad 
news that their debtor had filed 
a petition in bankruptcy, and the 
good news that my employer 
was prepared to represent them 
at no charge to them. More often 
than not, the offer of “free” 
representation was gratefully 
accepted. No one ever raised 
the ethical implications of such 
blatant solicitation. It is true 
that those creditor-clients were 
never asked to pay a fee, but the 
representation offered was not 
pro bono. The engine that drove 
all this effort, was the system, 
as it was then practiced, which 
produced for the lawyers at 
least an ongoing opportunity to 
create new business.

The system functioned like a well-oiled machine. Once 
a petition in bankruptcy was filed, the court scheduled a first 
meeting of creditors and appointed a receiver, who was either a 
favorite of the referee or someone recommended by the attorney 
who represented the largest number of creditors with the greatest 
amount of claims. That person generally was later appointed 
trustee, and always retained as his counsel the attorney who had 
recommended him in the first place.

It was then the task of the trustee, with the help of his counsel, 
to marshal the assets of the debtor’s estate. That included 
collecting debts due the debtor, conversion of the debtor’s 
assets into cash – most often by auction conducted by an 
auctioneer selected by counsel for the trustee – and to conduct, 

by his counsel, an oral examination by the debtor under oath, to 
determine the existence and location of any assets not disclosed 
by the debtor, or fraudulently transferred out of his name.

When all assets had been recovered, counsel for the trustee 
submitted an accounting to the referee – in larger or more 
complicated cases, two or more accountings were not unusual 
– and petitioned the court for fees due the trustee based on a 
graduated scale set by bankruptcy regulation, and counsel fees, 
including fees to counsel both for the trustee and the debtor, 

based upon the complexity or novelty of the 
legal services required in the particular case, but 
almost never less than 25 percent of the gross 
estate, which in many cases, served as the coup 
de grace which “bankrupted” the bankrupt’s 
estate.

And, that’s what made it worthwhile for the 
attorney to offer his services without charge to 
the creditor. The creditor never paid him any fee 
directly, but, of course, paid the fee indirectly, 
along with all other general creditors.

During my short tenure as clerk to a 
bankruptcy lawyer, I was privy to the numerous 
machinations engaged in by the attorneys who 
plied that trade, a segment of the bar whose 
practice more closely resembled a fraternity 
on the order of the English bar than the less 
collegial practice of law as conducted by 
members of the bar in general.

Those three law firms and those three 
individual attorneys ruled the roost of bankruptcy 
practice, with alliances and oppositions being 

formed and re-formed on case-by-case ad hoc basis, determined 
by whatever stratagem was most likely to achieve the goal of 
the moment.

It was one hell of an education. But, that wasn’t all I got out of 
it. Somehow, I was appointed trustee in a half-dozen bankruptcy 
cases, for which services, involving nothing more than signing 
checks and pleadings prepared by my counsel, I was pleased 
to receive the appropriate statutory fee, as my preceptor’s 
contribution to the welfare of his daughter, and his preceptee 
son-in-law. 
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The creditor never 
paid him any fee 
directly, but, of 

course, paid the fee 
indirectly, along with 

all other general 
creditors.




