
March 27, 2012 Tax Committee Meeting 

1. Tax Updates 

2. Provisions Set to Expire: 
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$5 Million Gift/Estate Tax Exemption ($5,120,000 as increased for 
inflation in 2012) 

35% Top Gift/Estate Tax Rate 
Portability 

15% Tax on Dividends/Capital Gains 
Reduced income tax brackets 

3. Potential changes in tax law: 

a. 
b. 
C. 

4. Gifts 

o
f
 

e. 

f. 

10 Year GRAT term 

Elimination of discounts for family owned entities 
Limit GST exemption for trusts to 90 years after funding date 

Use high basis assets/cash 

Non-reciprocal trusts for spouses 

Consider swapping promissory note with trust assets, or funding gift 

entirely w/ promissory note. Query regarding applicability of PA Uniform 
Written Obligations Act (“intending to be legally bound” as substitute for 
consideration”) 

Consider self-settled asset protection trust in available jurisdictions 

(Delaware, Alaska, and 11 other jurisdictions — see Estate Planning 
Magazine article) 

Forgive promissory notes in existing sales transactions. 
Recognize potential for clawback 

5. Accelerate income in 2012 

a. 
b. 
c. 

Defer deductions to 2013 

Consider declaring dividend in S Corps with C Corp E&P 
Roth IRA conversions 
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GUIDANCE FROM THE IRS 

Chief Counsel Advice 201208026: The IRS rejected two attempts by donors to avoid gift tax on transfers 
made to trusts. First, the IRS rejected the premise that retained testamentary limited powers of 
appointment caused gifts to be incomplete. Second, the IRS stated that completed transfers are not 
shielded from gift tax by the annual exclusion because the beneficiaries’ withdrawal rights could not be 
enforced by them. 

Notice 2012-21, 2012-10 IRB _ (March 5, 2012): The IRS stated it will grant an automatic six-month 
extension of time for filing an estate tax return (Form 706) to certain estates that did not apply for an 
extension (Form 4768) before the return due date. The automatic extension is available for estates of 
decedents who died after December 31, 2010 and before July 1, 2011, who have a surviving spouse, and 
whose gross estate does not exceed the $5,000,000 basic exclusion amount for 2011. 

Rev Ruling 2012-9: The Code Section 7520 rate for March is 1.4% 

Rev Ruling 2012-11: The Code Section 7520 rate for April is 1.4% 

CASES 

Sophy, 138 TC No. 8, (March 2012): The Tax Court concluded that Internal Revenue Code section 
163(h){3) limitations for acquisition and home equity indebtedness, are applied ona per-residence basis, 
not a per-individual basis. Therefore, unmarried co-owners are collectively limited to a deduction for 
interest paid on a maximum of $1.1 million, rather than $2.2 million of acquisition and home equity 
indebtedness. Charles Sophy and Bruce Boss bought two houses together in California. They acquired 
the house as joint tenants and were joint and severally liable on the mortgage and home equity debt. 
They used one house as their principal residence and the other as their second residence. The IRS 
followed the reasoning in 2009 Chief Counsel Advice on how to apply the acquisition indebtedness 
limitation where the total acquisition indebtedness was more than $ 1million and the taxpayer was one 
of two unamrried co-owners of the residence. The Tax Court found the limitedations in Code Section 
163(h)(3)(B)(ii) and Code Section 163(h)(3)(C){ii) for a qualified residence were properly applied ona per 
residence basis, rather than a per individual basis. In analyzing the statutory language , the Tax Court 
found that the use of “any indebtedness” in the defition of acquasitition indebtedness isn’t qualified 
languages regarinf on individual taxpayer because the focus on the entire amount of indebtedness is 
with respect to the residence itself. The Tax Court’s analysis of the term home equity indebtedness was 
similar.



Estate of Joanne Harrison Stone, TC Memo 2012-48 (Feb. 22,1012): The Stones held a significant 

amount of real estate, which had been in the family for generations. They told their attorney that they 

wished to give gifts of the real estate to various family members. Their attorney advised them that a 

limited partnership would simplify the gift-giving process as well as help guarding against partitions 

suits. The Stones took his advice and set up a partnership to hold and manage property for the family 

members. They did not claim gift tax discounts in valuing the gifts of the partnership interests to family 

members. The IRS claimed an IRC 2036 inclusion upon Mrs. Stone’s death. The Tax Court held that the 

bona fide sale for adequate and full consideration exception was met since there was a legitimate and 

significant nontax reason for creating the FLP and the transferors received partnership interests 

proportional to the value of the property transferred. 

Clark, Brandon C., In re (2012, DC WI), 109 AFTR 2d 2012-733) In 2000, Ruth Heffron established an 

individual retirement account (IRA) and made her daughter as the sole beneficiary. When Ruth died, 

Heidi established an inherited IRA, from which she and her husband took monthly distributions. In 

2010, Heidi and her husband filed a Chapter 7 bankruptcy petition and claimed the inherited IRA, 

containing $239,300) as exempt under Bankruptcy Code section 522(b){3)(C) and under Wisconsin law. 

The bankruptcy court denied the exemption and the debtors appealed to the federal district court. The 

district court thought there may be a reason to question whether inherited IRA funds should be exempt 

from bankruptcy, but that changing the exemption was a matter for Congress. 

PRIVATE LETTER RULINGS 

PLR 201208039 (3/08/12): the IRS allows a decedent’s IRA naming the estate as beneficiary to be 

subdivided into IRA subaccounts for the beneficiaries of the estate. A decent died testate after reaching 

her RBD. She was survived by four children. When she died, her estate was the IRA’s sole beneficiary. 

All of her estate was left to Trust T, which divided into Trust F, a credit shelter trust, and Trust S, a 

survivor’s trust. The children executed an agreement in court waiting the fudning of Trust T and as a 

result, all of the decedent’s estate passed to Trust S, making Trust S the sole beneficiary of the estate. 

The decedent's children requested to transfer their respective one-quarter interests in her IRA into four 

separate IRAs as beneficiaries of the decedent’s estate. They propsoes to receive Code Section 401(a)(9) 

required minimium distributions from their beneficiary IRAs over the decedent’s remaining life 

expectancy. The IRS allowed for the IRA to be segregated and maintained separately for puspoes of 

determining the RMDs. Under Reg. section 1.401(a)(9)-3, Q&A, 3, only individuals may be designated 

beneficiaries for purposes of the RMD rules. Therefore, because the decedent’s estate was listed as the 

beneficiary, the IRS said she’s treated as not having designated a beneficiary. Asa result, the decedent’s 

children must take distirbutions from their IRAs based upon their mother’s remaining life expectancy. 

PLR 201209001 (3/02/12): The proposed modifications of trust will not cause the trust to be subject to 

generation skipping transfer tax. The proposed modifications recited in this letter are corrections to 

scrivner’s errors and will not shift a beneficial interest, extend time for vesting of any beneficial interest 

in trust, or change the termination date of the trust.
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Chief Counsel Advice 

2012 

CCA 201208026 -- Code Sec(s). 2503; 2511, 02/24/2012 

  

CCA 201208026 

  

UIL No. 2511.04-00, 2503.03-00Taxable gifts—property transfers to trusts—withdrawal rights—annua 

exclusions from gifts. 

Headnote: 

For gift tax purposes, transfer of property to trust constituted completed gifts of beneficial term interests, to 

which withdrawal rights were unenforceable and illusory, and as such, no annual exclusion was allowable 

under IRC Sec(s). 2503(b) for purported withdrawal rights. 

Reference(s): IRC Sec(s). 2511 IRC Sec(s). 2503 

FULL TEXT: 

Number: 201208026 

Release Date: 2/24/2012 

cc:PSst:04:DSRyan 

POSTF-120621-11 

Third Party Communication: None 

Date of Communication: Not Applicable 

UILC: 2511.04-00, 2503.03-00 

date: SEPTEMBER 28, 2011 
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to: Frances F. Regan 

Area Counsel (CC:SB:1) 

Mary P. Hamilton 

Senior Attorney (CC:SB:1:BOS8:2) 

from: Curt G. Wilson 

Associate Chief Counsel (CC:PSI) 

subject: [Redacted Text] 

This memorandum responds to your request for assistance. This document may not be used or cited as 

precedent. 

LEGEND: 

Donor A = 

Donor B= 

Donors = 

Trust = 

Date = 

Child A= 

Child B = 

State = 

Other Forum Rules = 

Other Forum = 
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Cite 6 = 
  

ISSUES 

1. Whether the Donors made completed gifts on transferring property to the Trust. 

2. Whether annual exclusions are allowable under |=] 1.R.C. § 2503(b) for the withdrawal rights provided 

in the Trust. 

CONCLUSIONS 

1. On transferring the property to the Trust, the Donors made completed gifts of the beneficial term 

interests, 

2. The withdrawal rights are unenforceable and illusory. No annual exclusion is allowable under |=] I.R.C. 

§ 2503(b) for the purported withdrawal rights. 

FACTS 

Donor A and Donor B (Donors) gratuitously transferred property to a trust (Trust) on Date and designated 

their adult child, Child A, as the sole trustee. The Trust beneficiaries are the Donors’ children, other lineal 

descendants, and their spouses. The Trust will terminate when both Donors have died. 

The Trust provisions 

The Trust states that it is irrevocable, and that the Donors renounce any power to determine or control the 

beneficial enjoyment of Trust income or principal. However, the Trust provides the Donors with testamentary 

limited powers of appointment. If the Donors do not exercise their testamentary powers, the property 

remaining in the Trust at termination will be distributed to Child A and Child B. 

The trustee, Child A, has absolute and unreviewable discretion in administering the Trust for the benefit of the 

Donors' children, other lineal descendants, and their spouses (beneficial term interests). Income and principal 

may be distributed at any time for a beneficiary's health, education, maintenance, support, wedding costs, 

purchase of a primary residence or business, or for any other purpose. Income and principal may also be 

distributed to a charitable organization. 

Each beneficiary may withdraw an amount of property (based on the [=] § 2503(b) annual exclusion amount) 

in any year in which a transfer is made to the Trust. However, this may be voided by the trustee for additions 

made to the Trust. 

The Trust provides that the construction, validity, and administration of the Trust are to be determined by 

State law, but provision is made for Other Forum Rules. Specifically, all questions and disputes concerning 

the Trust must be submitted to the Other Forum that is charged with enforcing the Trust. A beneficiary filing or 

participating in a civil proceeding to enforce the Trust will be excluded from any further participation in the 

Trust. 

https://checkpoint.riag.com/app/view/toolltem?usid=21a06a2494d4&feature=tcheckpoint... 3/27/2012
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LAW AND ANALYSIS 

ISSUE 1: 

The Donors' representative contends that, because the Donors retained testamentary limited powers of 

appointment over the Trust, they retained dominion and control over the transferred property. Therefore, they 

did not make any completed gifts. 

Section 2501 of the Internal Revenue Code imposes a tax on the transfer of property by gift by any 
individual. Under |3] § 2502(c), the gift tax imposed under |] § 2501 is the liability of the donor. 

Section 2511 provides that the tax imposed by |=] § 2501 shall apply whether the transfer is in trust or 

otherwise, whether the gift is direct or indirect, and whether the property is real or personal, tangible or 

intangible. 

Z| Section 25.251 1-2(a) provides, in part, that the gift tax is an excise upon the donor's act of making the 

transfer and is measured by the value of the property passing from the donor. 

=) Section 25.251 1-2(b) provides, in part, that as to any property or interest therein, of which the donor has 

So parted with dominion and control as to leave in him no power to change its disposition, the gift is complete. 

Section 25.251 1-2(b) further provides, in part, that, if upon a transfer of property the donor reserves any 

power over its disposition, the gift may be wholly incomplete, or may be partially complete and partially 

incomplete, depending upon all the facts in the particular case. Accordingly, in every case of a transfer of 

property subject to a reserved power, the terms of the power must be examined and its scope determined. 

Section 25.251 1-2(c) provides, in part, that a gift is incomplete if and to the extent that a reserved power 

gives the donor the power to name new beneficiaries or to change the interests of the beneficiaries as 

between themselves (unless the power is a fiduciary power limited by a fixed or ascertainable standard). The 

relinquishment or termination of a power to change the beneficiaries of transferred property, occurring 

otherwise than by the death of the donor (the statute being confined to transfers by living donors), is regarded 

as the event that completes the gift and causes the tax to apply. 

In Chanler v. Kelsey, 205 U.S. 466 (1907), the Supreme Court considered, in part, the legal interest that is 

subject to a testamentary power of appointment. In that case, a grantor created a trust providing a lifetime 

income interest for his daughter. The trust also provided the daughter with a testamentary limited power to 

appoint the trust property. If she failed to exercise the power when she died, the trust property was to be 

distributed to designated persons. The Court held that, for New York inheritance tax purposes, the daughter's 

execution of her testamentary power was considered “the source of title” to the remainder. As the holder of a 

testamentary power of appointment, she controlled the remainder passing at her death. See 205 U.S. at 474. 

Though it predates the enactment of the gift tax, the Chanler opinion supports the proposition that a 

testamentary power of appointment relates to the remainder of a trust, not the preceding beneficial term 

interests. The testamentary power does not (and cannot) affect the trust beneficiaries’ rights and interests in 

the property during the trust term. Rather, a trustee with complete discretion to distribute income and principal 

to the term beneficiaries may, in exercising his discretion, distribute some or all of the trust property during the 

https://checkpoint.riag.com/app/view/toolltem?usid=2 1a06a2494d4&feature=tcheckpoint... 3/27/2012
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trust term. The holder of a testamentary power has no authority to control or alter these distributions because 

his power relates only to the remainder, i.e., the property that will still be in the trust when the beneficial term 

interests are terminated. See Bowe-Parker, Page on the Law of Wills § 45.12 (1962). See also Bittker and 

Lokken, Federal Taxation of Income, Estate and Gifts J 226.6.7 (2011); Howard M. Zaritsky, Tax Planning for 

Family Wealth Transfers (4 ed. 2011 Cum. Supp. No. 2) J 3.03[1]. 

From the time the gift tax was enacted, taxpayers have contested the issue of when a donor parts with 

dominion and control so as to make a completed gift. For example, in Sanford's Estate v. Commissioner, 308 

U.S. 39 (1939), the grantor, in 1913, transferred property to a trust for others. He reserved (i) a revocation 

power exercisable at any time during his life to retrieve the property and thereby terminate every beneficial 

interest; and (ii) a modification power exercisable at any time during his life to terminate or change every 

beneficial interest. In 1919, the grantor relinquished his revocation power, but he retained his modification 

power. In 1924, he relinquished his modification power. The Court held that notwithstanding the grantor's 

creation of the trust and relinquishment of his revocation power, he retained dominion and control over the 

disposition of the trust property until he renounced his power to modify the trust. Consequently, the grantor 

made a taxable gift in 1924 when he relinquished his modification power. See Burnett v. Guggenheim, 288 

U.S. 280 (1933). 

Following Sanford's Estate, the Supreme Court considered various situations in which a trust instrument 

purported to divest the respective grantor of all dominion and control over property to the extent that the 

property could not be returned to the grantor except by reason of contingencies beyond his control. In these 

cases, the Court noted that the respective grantor lost all economic control upon making the transfer, which 

he would not regain unless certain contingencies occurred. The Court concluded that the respective gifts were 

complete except for the value of the retained rights. Smith v. Shaughnessy, 318 U.S. 176 (1943); Robinette v. 

Helvering, 318 U.S. 184 (1943); Estate of Kolb v. Commissioner, [=] 5 T.C. 588 (1945). See [2] § 25.2511-2 

(c). 

Consistent with Chanler v. Kelsey, the Service has maintained in litigation that a power holder's testamentary 

limited power of appointment relates only to the remainder of the respective trust. See Poinier v. 

Commissioner, 858 F.2d 917 (3d Cir. 1988) (testamentary power holder's renunciation of her power relates to 

the remainder), affg |=] 86 T.C. 478 (1986). See also Robinson v. Commissioner, 675 F.2d 774 (5 Cir. 1982) 

(grantor's power to change the beneficiaries who would receive trust property when her lifetime income 

interest terminated constituted a gift of the remainder), affg |=] 75 T.C. 346 (1980). See Smith v. 

Shaughnessy, supra (right to receive income during the trust term and testamentary power to appoint the 

remainder are separate and severable interests). 

In the case at hand, when each Donor transferred property to the Trust on Date, he or she retained a 

testamentary limited power to appoint so much of it as would still be in the Trust at his or her death.’ The 

Trust emphasizes that the Donors do not retain any powers or rights to affect the beneficial term interests of 

their children, other issue, and their spouses (and charities) during the Trust term. With respect to those 

interests, the Donors fully divested themselves of dominion and control of the property when they transferred 

the property to the Trust on Date. Indeed, during the period extending from the creation of the Trust until the 

Donors' deaths, the trustee, Child A, has sole and unquestionable discretion to distribute income and principal 

https://checkpoint.riag.com/app/view/toolltem?usid=2 1a06a2494d4&feature=tcheckpoint... 3/27/2012
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to the beneficial term interests. He may even terminate the Trust by distributing all of the property. 

Accordingly, for gift tax purposes, the Donors’ transfers to the Trust constituted a completed gift of the 

beneficial term interests. The Donors' testamentary limited powers of appointment relate only to the Trust 

remainder. Their relinquishment of their testamentary powers during the Trust term would affect only the 

  

ultimate disposition of the remainder and, as such, would constitute a transfer of the remainder. Bittker and 

Lokken, Federal Taxation of Income, Estates and Gifts { 126.6.7 (2011). 

ISSUE 2: 

The Donors’ representative contends that, if the Donors made completed gifts on Date, the gifts were of 

minority interests to the beneficiaries equal in value to their respective withdrawal rights (Crummey Powers). 

Therefore, the gift tax exclusions allowable under [2] § 2503(b) effectively reduced the amount of taxable gifts 

to zero. 

The withdrawal rights are not legally enforceable and thus are not present interests 

Section 2503(a) provides, in part, that the term “taxable gifts” means the total amount of gifts made during 

the calendar year. 

Ut =] Section 2503(b) provides, in part, that in the case of gifts (other than gifts of future interests in property) 

made to any person during the calendar year, the first $10,000 of such gifts to such person shall not, for 

purposes of |=] § 2503(a), be included in the total amount of gifts made during such year. 

Section 25.2503-3(a) provides, in part, that no part of the value of a gift of a future interest may be 

excluded in determining the total amount of gifts. An unrestricted right to the immediate use, possession, or 

enjoyment of property or the income from property is a present interest in property. 

To be a present interest, a withdrawal right must be legally enforceable. For example, if a trust provides for 

withdrawal rights, and the trustee refuses to comply with a beneficiary's withdrawal demand, the beneficiary 

must be able to go before a state court to enforce it. See Cristofani v. Commissioner, |=] 97 T.C. 74 (1991); 

Restatement of the Law of Trusts |=] § 197 (Nature of Remedies of Beneficiary); Bogert, Trusts and Trustees 

Vol. 414, [=] § 861 (Remedies of the Beneficiary and Trustee). 

As a matter of public policy, the federal courts are the proper venue for determining an individual's federal tax 

status, and the federal courts are not bound by the determinations of a private forum (such as Other Forum) 

concerning such status. Alford v. United States, 116 F.3d 334 (8 Cir. 1997). Likewise, as a matter of public 

policy, a State court will not take judicial notice of a private forum's (or group's or sect's) construction and 

determination of State law pertaining to a trust agreement, such as the Trust in this case. Cite 2. These 

determinations are strictly within the purview of the State courts. Cite 3; Cite 4. 

Under State law, a trust clause may prohibit a beneficiary from seeking civil redress. Cite 5. Although the 

State legislature made a public policy decision to allow a beneficiary to make certain inquiries without fear of 

risking forfeiture, these “safe harbors” are not relevant here. Cite 6. 

Under the terms of the Trust in this case, a beneficiary cannot enforce his withdrawal right in a State court. He 

https://checkpoint.riag.com/app/view/toolltem?usid=21a06a2494d4&feature=tcheckpoint... 3/27/2012
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may only press his demand before an Other Forum and be subject to the Other Forum's Rules. 

Notwithstanding any provisions in the Trust to the contrary, the Other Forum will not recognize State or 

federal law. If the beneficiary proceeds to a State court, his existing right to income and/or principal for his 

health, education, maintenance and support will immediately terminate. He will not receive any income or 

principal for his marriage, to buy a home or business, to enter a trade, or for any other purpose. He will not 

have withdrawal rights in the future, and his contingent inheritance righis will be extinguished. Thus, a 

beneficiary faces dire consequences if he seeks legal redress. As a practical matter, a beneficiary is 

foreclosed from enforcing his withdrawal right in a State court of law or equity. 

Withdrawal rights such as these are not the legally enforceable rights necessary to constitute a present 

interest. Because the threat of severe economic punishment looms over any beneficiary contemplating a civil 

enforcement suit, the withdrawal rights are illusory. Consequently, no annual exclusion under |=} § 2503(b) is 

allowable for any of the withdrawal rights. See |B] Rev. Rul. 85-24, 1985-1 C.B. 329; [E] Rev. Rul. 81-7, 1981- 
1C.B. 474. 

CASE DEVELOPMENT, HAZARDS AND OTHER CONSIDERATIONS 

It is our belief that |] § 2702 applies in valuing the gifts in this case. 2] Section 2702 provides special 

valuation rules with respect to transfers of interests in trusts. Generally, under |Z] § 2702(a)(2), the value of 

any retained interest which is not a qualified interest shall be treated as being zero. |=] Section 25.2702-2(a) 

(4) provides that an interest in trust includes a power with respect to a trust if the existence of the power 

would cause any portion of a transfer to be treated as an incomplete gift. Accordingly, under |=] § 25.2702-2 

(a)(4), the Donors' retained testamentary powers are interests, and the value of their retained interests is 

zero. Therefore, the value of the Donors' gift is the full value of the transferred property. 

if additions were made to the Trust, annual exclusions are not allowable for withdrawal rights relating to the 

additions because the trustee can void those rights after an addition is made. |Z] Section 25.2503-3(c), 

Example (1) and Example (3). 

Please note, however, that our belief in this regard carries certain hazards to the extent further study is 

required. Should you wish to pursue this argument, please coordinate with the National Office. 

This writing may contain privileged information. Any unauthorized disclosure of this writing may undermine 

our ability to protect the privileged information. if disclosure is determined to be necessary, please contact this 

office for our views. 

Please call Deborah S. Ryan at (202) 622-4045 if you have any further questions. 

Sincerely, 

Associate Chief Counsel 

(Passthroughs & Special Industries) 

By: Leslie H. Finlow 
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Senior Technician Reviewer, Branch 4 

Office of Associate Chief Counsel 

(Passthroughs & Special Industries) 

  

We noie that the Trust has conflicting provisions. In one provision, the Donors emphatically renounce any 

power to determine or control the beneficial enjoyment of the Trust, but other provisions state that the Donors 

have testamentary limited powers of appointment. Under State law, generally, if two provisions conflict and 

cannot be reconciled, the latter provision is considered to ind icate the grantor's subsequent intention, and 

that provision prevails. That is the rule unless the general scope of the trust leads to a contrary conclusion. 

Cite 1. We believe that the highest court of State would conclude that the Donors intended to retain the 

testamentary limited powers and, thus, did so. 

END OF DOCUMENT - 
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