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 NEW EVIDENCE RULES FOR COMPULSORY ARBITRATION APPEALS 
 

NEW RULE 1311.1 

On September 1, 2003, a new practice with respect to the admission of documentary evidence at the trial 

of a compulsory arbitration appealed case will be effective under Pa. Rule of Civil Procedure 1311.1.  The new 

Rule incorporates the concept of Rule 1305, which permits specified documents to be admitted into evidence at 

the arbitration hearing, upon notice by the party offering the documents to every other party accompanied by a 

copy of the documents.  The new procedure is limited to cases in which the “Plaintiff stipulates to $15,000.00 as 

the maximum amount of damages recoverable upon the trial of an appeal from the award of arbitrators.”  The 

form of the stipulation is included in the new Rule.  Once the Plaintiff has filed and served the stipulation, the new 

Rule provides that “any party may offer at trial the documents set forth in Rule 1305(b)(1).  The admission of the 

documentary evidence is conditioned upon notice to every other party accompanied by a copy of each document 

to be offered, a form of which is also provided in the new Rule. 

Rule 1311.1 draws upon Rule 1305 in two other respects as well.  First, the new Rule tracks Rule 

1305(b)(3) stating that purpose for which the documents admitted into evidence may be used and directing the 

court to disregard “any portion of the documents so received that would be inadmissible if the person whose 

testimony is waived by this Rule were testifying in person.”  Hence, hearsay objections will be preserved.  

Second, the new Rule tracks Rule 1305(b)(4) governing the right of any other party to subpoena the person 

whose testimony is waived by the Rule.  It is assumed that the party who wishes to depose the expert will be 

responsible for payment of the expert’s fee.  Essentially, the new subdivisions vary from their counterparts in 

Rule 1305 only to accommodate the procedural posture of a trial rather than an arbitration hearing.

 PERSONAL INJURY MATTERS 

It is anticipated that the new Rule will mainly affect personal injury matters where the Rules of Evidence 

dictate that an expert physician is typically needed to testify as to the injuries/damages sustained by an injured 

Plaintiff as well as to the causal relation of the injuries/damages to a tort in question.  Many experts  request non-
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refundable fees prior to even committing to testify.  Since very few physicians are willing to testify live, due to 

scheduling conflicts, it is necessary for the Plaintiff to conduct pre-trial depositions of the expert, which requires 

the hiring of a court stenographer and very often a videographer, which will also increase the Plaintiff’s overall 

trial costs. 

BENEFITS TO PLAINTIFFS 

Plaintiffs will benefit from the new Rule when faced with the situation where the likelihood of the 

Plaintiff’s claim resulting in a verdict in excess of $15,000.00 is nominal based upon the injuries/damages 

sustained; or where there is difficulty in Plaintiff meeting their burden of proof that the injuries/damages were 

caused by the tort in question; or where faced with the likelihood of having comparative negligence attributed to 

the Plaintiff, thus reducing the net verdict. 

BENEFITS TO DEFENDANTS  

Defendants will benefit from the Plaintiff’s opt-in stipulation with the obvious effect of “capping” the 

potential damages they will ultimately have to compensate an injured Plaintiff.  In the typical scenario of a motor 

vehicle collision, many drivers carry only the State’s minimum bodily injury liability limit in the amount of 

$15,000.00 per person, thereby exposing themselves to a potential excess verdict.  The new Rule will prevent an 

excess verdict and thus personal financial exposure from even being a consideration.  If the Defendant has liability 

limits greater than $15,000.00, the insurance carrier will already be saving money, theoretically, having collected 

premium payments on a benefit amount which they are guaranteed never to have to pay out, based upon the 

capitated damages. 

DETRIMENT TO COURTS 

While the new rule appears to have inherent benefits to the parties of a lawsuit, the only apparent benefit 

to the Court system is the potential for less time consuming trials, since there could be less witnesses to testify.  

Unfortunately, the new rule has the potential of causing more cases to enter into the arbitration-appealed trial 

pools.  If the Plaintiff opts-in to the $15,000.00 capped-damages stipulation, the liability insurance carriers 
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virtually have nothing to lose by proceeding with a trial.  If our Supreme Court had set the cap on damages at an 

amount greater than $15,000.00 to the Defendant, thus, encouraging settlements in order for the carriers to avoid 

potential Bad Faith suits from their own insureds. 

WORKABILITY OF NEW RULE 

Though the new Rule does not specify the mode of conveyance of the expert’s evidence to the 
consideration of the ultimate fact finder, it will therefore be left to the creativity of the trial attorney to present  the 
evidence in the most advantageous way as an advocate.  There will only be a capitation on damages, there is no 
capitation on advocacy.  
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