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Fueled, in part, by the current eco-
nomic situation, law firms con-
tinue to merge in record numbers. 
Yet 50 percent of the mergers 

subsequently fail. Many other firms spend 
considerable time discussing a merger and 
then cease negotiations or, even if they an-
nounce a merger, call it off later. In either 
case, there is an immense expenditure of 
lawyer time and firm resources. 

Considering and negotiating a merger is a 
complex process.  However, there would 
be fewer failed mergers, or the expenditure 
of time and resources in potential mergers 
would be reduced, if firms recog-
nized the challenges and fol-
lowed an orderly process.

To begin with, many firms 
do not define why they want 
to acquire a smaller firm or 
be acquired by a larger firm.  
On either side of the equation 
there are good and bad reasons.  
Some of the good reasons are to 
grow, either by acquiring strength 
and depth in certain practice areas 
or by expanding geographically; to 
increase net income per partner; and 
to compete with larger firms. The bad 
reasons generally add up to just one 
– solving serious problems of one kind 
or another. A merger won’t fix a troubled 
firm.

The Merger Process

Once firms have held preliminary discus-
sions and have decided to proceed further, 
the following are the major steps they 
should take.

Before they exchange any information, 
both firms should sign a confidentiality 
agreement. It should include a stipulation 

that, if the merger does not occur, neither 
firm will attempt to recruit lawyers from 
the other for a specified period, usually one 
year. This often is referred to as the “cher-
ry-picking clause.”

The next step is due diligence as the firms 
exchange information including financial 
statements, management reports, by-laws or 
partnership agreements, client lists and 
partners’ compensation. Since 
the study of this

 
material will require con-

siderable time, each firm should appoint 
a merger committee consisting of several 
members of firm management and a repre-
sentative cross-section of other partners. In 
many cases, it is wise to include the chief 

operating officer or senior administrator. 

If no “red flags” have appeared at this point 
(see next section), the firms should move 
to the next step in which members of each 
firm’s management and practice groups get 
together somewhat informally, i.e., over 
dinner. While one reason for these meet-
ings or “get-togethers” is to have initial 
discussions of how the firms could com-
bine operations, the most important rea-

son is for each firm to get a feeling of the 
other firm’s culture and to determine if 
there is a fit.

However, it is extremely important 
that every effort be made to keep 
the “outside world” of clients, 
prospective clients and the press 
from learning that merger dis-
cussions are underway. Such 
public knowledge can be 

damaging to the firm being 
acquired, particularly if the 
merger does not occur.  

After several of these 
informal meetings, the 

firms should decide 
if a merger appears 
to be feasible and 
desirable. If serious 
red flags are identi-

fied, the firms should 
end discussions. On the 

other hand, if the merger appears 
both feasible and desirable, the firms should 
promptly proceed to formal negotiations.

As the firms negotiate the specifics of the 
merger, differences may arise on some of 
the issues. If these differences cannot be re-
solved, the firms should stop and decide if 
they want to continue negotiations. If there 
is general agreement on the major issues, 
then a memorandum of understanding 
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should be prepared outlining the principal points to be included in 
the merger agreement. Since it is now likely that the merger will 
occur, subject obviously to final approval by the partners in each 
firm, the merger should be announced to everyone in the firm, as 
well as to clients and the general public.

Issues and Red Flags

There will always be some issues that arise when firms discuss a 
merger. Some can be resolved. Others, however, are red flags that 
indicate that a merger, sooner or later, will fail. The following red 
flags are from merger feasibility assignments we have conducted.

• Partner incomes in the firms do not 
match. For example: In our client firm, 
several partners’ total compensation 
was more than $1 million and the low-
est earning partners made $450,000. In 
the other firm, the highest compensated 
partners only made around $600,000, and 
the lowest earning partners made around 
$250,000. When we pointed this out to 
both firms, they agreed this could not be 
resolved. 

• The firms differ widely in work ethic. 
For example: The average billable hours 
in our client firm were 2,100 for partners 
and 1,900 for associates. In the firm with 
which our client considered merging, 
the averages were 1,600 for partners and 
1,450 for associates. Despite our recom-
mendation to the contrary, the firms did 
merge – and within two years they had 
separated. The lawyers from one of the prior firms were unwilling 
to work as hard as the lawyers in the other.

• The “acquiring” firm requires the partners to contribute capital, 
i.e., “buy in,” while the “acquired” firm does not.    

• One firm has serious financial problems and cannot pay down on 
its debt while the other firm is debt free.

• One firm has an unfunded pension liability and the other firm 
does not. It has been widely reported that this was one of the rea-
sons that two firms decided not to merge with WolfBlock.   

• The practices do not fit. Two litigation firms in the Southwest 
considered merging. One focused mainly on major, “bet-the-
company” cases for large corporations. The other’s practice was 
largely “commodity” litigation with a high percentage of insur-
ance defense work at far lower hourly rates. When we pointed 
this out, the firm with the higher stakes practice halted discussions 
– and wisely so.

• Conflicts. These will usually be legal conflicts. However, there 
can be situations where there are business conflicts such as when 
a major client of one firm threatens to withdraw all its work be-

cause a client of the other firm is a major 
competitor.   

There are other issues that arise which, 
although major, can often be resolved if 
the firms approach them with patience 
and respect. One of the most serious, that 
is often ignored, is the “human factor” – 
the lawyers in one firm or the other feel 
disenfranchised and oppose the merger, 
usually for these reasons:

• Their firm has not communicated to 
them the reasons for the merger and 
the potential benefits to the firm and to 
them.

• They do not understand the culture of 
the other firm or they feel it is not com-
patible with the culture of their firm.

• They feel insecure because they do not 
see their a role in the new firm.

While these issues may not prevent a merger, they will adversely 
impact integration and could lead to eventual failure of the merger. 
However, such issues can be resolved if, at the appropriate point in 
the due diligence process, firm leaders communicate to everyone 
that a merger is being considered and those leaders involve their 
partners in the process.

An issue that could prevent a merger arises when a major rain-
maker in one firm opposes the merger and threatens to leave and 
take his/her clients and even an entire practice group as well.     

Before they exchange 
any information, both 

firms should sign a 
confidentiality agree-

ment. It should include 
a stipulation that, if 

the merger does not 
occur, neither firm will 
attempt to recruit law-

yers from the other 
for a specified period, 

usually one year.
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