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The ACLU Fought City Hall and the Constitution Won
B y  B U R T O N  C A I N E

T
he article by M. Kelly Tillery in the Winter 2010 
edition of The Philadelphia Lawyer, “You Can 
Fight City Hall - The Case Of The Pope’s Plat-
form” (Gilfillan v. City of Philadelphia, 637 
F.2d 924 (3d Cir 1980)), recalls one of the most 

exciting cases in my career as general counsel, and later, presi-
dent of the American Civil Liberties Union in Philadelphia.

As general counsel for the ACLU, I made the decision to 
litigate. Henry Sawyer III and Edward Posner of Drinker Biddle 
& Reath LLP represented ACLU in court. Sawyer was the most 
distinguished litigator in 
church-state matters of his 
time and Posner, now head 
of the litigation department 
at Drinker, is a superb 
successor.

The case began when 
Mayor Frank Rizzo 
announced that when Pope 
John Paul II comes to 
Philadelphia, “I will build 
a church for my pope!” I 
responded that the ACLU 
would sue to prevent such 
a flagrant, brazen violation 
of the establishment clause 
of the First Amendment that 
prohibits government aid 
to religion. Rizzo bragged 
that he never lost to the ACLU when the opposite was more 
accurate.

There were many fascinating aspects to the case both in 
and out of court and no doubt books will be written about it. 
Limited space prevents it here. There never was any doubt 
as to the constitutional righteousness of the ACLU’s plea. 
Tillery writes that as a young man trained in Jesuit schools, he 
considered volunteering to be plaintiff in the case to establish 
the principle that even the pope must obey the American 
gospel, the Constitution of the United States. Faithful Catholics 
volunteered and one was selected to be lead plaintiff. Other 
Christian groups and churches joined.

That did not restrain the flood of accusations that the ACLU 
was against Catholics and a right-wing Philadelphia newspaper 
columnist charged that ACLU was an abbreviation for Anti-
Catholic Litigation Unit. The torrent of hate mail in the press 
was unprecedented but that received by the ACLU was not only 
sinful but terrifying.

The ACLU learned from it and past litigation such as the 
Schempp Case (banning Bible reading in public schools which 
Henry Sawyer won in the Supreme Court) that in an effort 

to forestall religious bigotry, the ACLU should be reluctant 
to have Jewish lawyers as lead counsel in church-state cases 
involving Christian practices. However, there was never a 
thought that ACLU should excommunicate Hilda Silverman 
as executive director or me as general counsel – both Jewish 
– to avoid anti-Semitic slander. One newspaper, for example, 
characterized defenders of the First Amendment in the case as 
“Jewish ACLU-types.” Articles I wrote explaining that the suit 
was based on established principles of constitutional law failed 
to stem this tsunami of religious invective.

One letter in particular 
I cannot forget. “You Jew 
Silverman” was threatened 
with murder. “As for Burton 
Caine,” the epistle continued, 
“these Protestants are all 
alike!”

The ACLU was not anti-
anybody and defended the 
right of the pope to hold 
mass in public places in other 
cities in which he visited. In 
all other cities, the expenses 
of papal masses were 
paid for by the church or 
private individuals. Only in 
Philadelphia – the birthplace 
of the Constitution – did 
city officials insist on using 

taxpayer funds for the pope’s religious exercises.
Judge Raymond Broderick was Catholic and was involved 

with the pope’s visit, and the question arose whether ACLU 
should request that he recuse himself. That is when I saw Henry 
Sawyer, a Quaker, in his finest hour. He rose above the fray and 
proclaimed that Article VI of the Constitution provides that the 
Constitution of the United States “shall be the supreme Law 
of the Land” and Judge Broderick could be trusted to obey its 
command above all. That ended the discussion.

Tillery’s article indicates that it is the view of a young man 
not yet a lawyer and imbued with the mission to do justice. He 
exhibits the glow of recent law school study. As a law professor, 
I have deep admiration for such a passion to do right. I wish all 
students had it. One of my former First Amendment students 
had it. She was just admitted to the bar and filed an amicus brief 
in the case that unfortunately attracted little attention and was 
not cited in the opinions in the case. The question was one of 
“entanglement” which the Supreme Court held trespasses upon 
the separation-of-church-state commandment. That is, if there 
is excessive entanglement between church and state, that alone 
violates the First Amendment. Here it was clear that the City of 
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Philadelphia and the Archdiocese jointly 
planned for the pope’s mass, patently 
a religious exercise with no secular 
component. All courts in the case so 
held.

My former student, all eager and 
enthusiastic, contended that the church 
and the city joined together for the mass 
so that the cross was positioned on the 
city-built platform in the exact spot 
off-center where TV cameras at the Art 
Museum facing the platform and City 
Hall beyond it would line up the pope’s 
cross and City Hall together in one 
picture side-by-side – God and Caesar! 
“That,” proclaimed the student in credo, 
“is entanglement!”

As to the amount the city spent 
on the pope’s mass, The Wall Street 
Journal commented that the ACLU 
claim amounted to only a fraction of 
the true cost to the City of Philadelphia. 
That may have been in response to the 
position enunciated by the city solicitor 
that wages of city employees in building 
the platform and erecting the enormous 
cross for the pope to celebrate mass 
should be ignored because the workers 
were municipal employees and it did not 

require the city to make any expenditure 
for labor for the pope’s mass! The 
same went for city-owned property. 
The ACLU was eager not to contest 
questions of cost in order to focus on the 
First Amendment principle of separation 
of church and state.

Tillery is wrong that the city did not 
appeal to the Supreme Court. It did, and 
the court denied certiorari. 451 U.S. 987 
(1981). He also failed to mention that 
in the Court of Appeals, Judge Aldisert 
dissented. 637 F.2d 935. His view was 
that like Israel and Iran, the Vatican is 
a theocratic state and Pope John Paul 
II visited Philadelphia in his political 
capacity as head of state, not as the vicar 
of Christ. That argument failed in view of 
the fact that the ACLU limited its claim 
of violation to the cost of the platform 
and cross for the pope to celebrate mass, 
and for no other expenses.

Since Israel has no constitution, 
Aldisert quoted from the Israeli 
Declaration of Independence. I sent 
the dissent to Israel Supreme Court 
Justice Aharon Barak, who also 
teaches at Harvard and Yale. We have 
taught together in Israel. Barak is a 

law professor of world rank and was 
selected by the Harvard Law Review to 
write “A Judge On Judging: The Role 
Of A Supreme Court In A Democracy,” 
116 Harv. L.Rev 16 (2002). Now 
in retirement from the court, he has 
returned to academia. We both marveled 
that an American judge could rule so 
apodictically on Israel as a theocratic 
state, a question that has defied the 
judges of Israel and scholars of its law 
since the founding of the state.

The Pope’s Platform Case and the 
Bible Reading Case, both ACLU cases 
from Philadelphia, are known around 
the world. I have lectured throughout 
the globe on behalf of the U.S. 
government on constitutional law and 
when audiences know that I come from 
Philadelphia, it is not unlikely that they 
ask about these two famous cases. In 
both, the Constitution has triumphed, 
and at the place where that charter of 
liberty was written.

Burton Caine (bcaine@temple.edu) is 
a professor of law at Temple University 
Beasley School of Law and is past 
president of the ACLU-Philadelphia.


