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from the editor

LOOKING FORWARD
B y  P E T E R  F .  V A I R A

I n my editorial comments in the last issue, I set out some 
topics that I thought should be explored by our readers. 
We received some very pointed responses, one of which 
appears in this issue in our new feature, Reader’s Forum. 
We intend to make Reader’s Forum (Page. 6) a perma-

nent feature of the magazine. Thank you.

Discovery Abuse
Last year I published the following tongue-in-cheek commentary on 
discovery with a fictional interview with G. Rowland Zigwhy in The 
Legal Intelligencer.  

“Q: Professor Zigwhy, I have learned that the Denver Uni-
versity Law School and the American College of Trial 
Lawyers have formed a national task force to study and 
remedy abuse in the discovery process. What is your 
view on whether there is such abuse?
A: There is no abuse and no need for such a task force. 
Discovery is the key to putting an end to trials (and it 
produces good billing). One local law school will 
soon offer an LLM in Discovery, and there is 
a movement to form the American College 
of Discovery Specialists.”

In reality, The American College of Tri-
al Lawyers and the Denver University 
Law School are working on a report on 
discovery, and recently published an 
interim report which made these con-
clusions: “Although the civil justice 
system is not broken, it is in serious 
need of repair... [our] survey shows 
that the system is not working; it takes 
too long and costs too much. Deserv-
ing cases are not brought because the 
cost of pursuing them fails a rational 
cost-benefit test, while meritless cas-
es, especially smaller cases, are being 
settled rather than being tried because it 
costs too much to litigate them.”

Strong Words. Have the litigators abused 
discovery as the report indicates, and has 
the bar rationalized the practice as described 
by the fictional Professor Zigwhy? Give me 
your views.

This Side of Paradise – The Economy and the Practice of Law
The serious downturn in the economy has brought under scrutiny 
the method of practice utilized by the large firms. Like the character 
in the F. Scott Fitzgerald novel Babylon Revisited, who looks fondly 
and sadly back on the jazz age after the 1929 crash, it is time to 
evaluate the practices that were used from the 1990s to the present: 
staffing cases with numerous associates, very high hourly rates at 
all levels, large starting associate salaries, signing bonuses for start-
ing associates. Add to the plot the general counsel who accepted all 
these costs because they needed a “Mercedes Benz” law firm that 

would please the board of directors. (We are aware of one general 
counsel which requested a law firm to increase its fees be-

cause it might appear not enough was being done on the as-
signment, and another law firm which requested a private 
investigator to raise his rates to assure the client that the 
firm had employed a top-notch investigator.)

The 1990s model is unraveling, the clients are tightening 
their belts, and those days on This Side of Paradise 

are gone, perhaps never to return in that form. 
Where are we headed? We would welcome 
some realistic commentary on this subject 
from law firms and corporate clients.

Philadelphia Lawyer Online
Would you be interested in receiv-
ing The Philadelphia Lawyer online? 
We’re always evaluating the benefits 
of print vs. Web. Right now, you can 
obtain PDFs of this magazine by 
visiting the Association’s Web site 
at philadelphiabar.org. Give us your 
opinion.                                           n

Peter Vaira, editor-in-chief of The 
Philadelphia Lawyer, is a partner at 
Vaira & Riley, P.C. His e-mail address 
is  p.vaira@vairariley.com 
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You’re probably an expert in a number of
fields—but case management may not 
be one of them. That’s why Intervention
Associates is here. Since 1986 we’ve been
serving older adults, the chronically mentally 
ill, and physically disabled adults and children
by assisting with:

• Assessments
• Crisis Intervention
• Home or Facility Care
• Information/Referrals
• Advocacy

1777 Sentry Parkway West, Suite 210 Dublin Hall
Blue Bell, PA 19422
(610) 254-9001 • 1-800-254-9708

Wish you had someone
to help resolve client 
social services issues?

www.interventionassociates.org

You Book The
Depo, We’ll Bring
The Sword

1 DEPO = 1 MONTBLANC PEN

www.BellReporting.com
We Never Take Your Business For Granted!

(215) 236 - DEPO

*st

...well, not exactly, but the pen is mightier than 
the sword, especially when it comes to litigation!  

Take your first deposition with Bell Reporting and 
we’ll hand deliver a Montblanc pen to your firm.

*Deposition must be booked 7 business days in advance, at least 3 hours long, and booked before 12/31/08; attorney must be 
available to personally receive the pen on behalf of the firm; transcript charge must be paid in full.  Limit one pen per client.  This 
promotion is an ethical “giveaway” as Bell’s rates are “reasonable” and in fact are among the lowest in the Philadelphia area.  We simply
choose to return profits back to our clients (see Rules 1.5 and 1.7 of Pennsylvania’s Rules of Professional Conduct). 

Philadelphia, PA    New York, NY    
Baltimore, MD    Washington, DC

 want to get Published in

The Editorial Board of The 
Philadelphia Lawyer maga-
zine welcomes submissions 
from attorneys and other pro-
fessionals who wish to share 
their expertise on law-related 
topics.
 
Articles must be original and 
previously unpublished.
Manuscripts should adhere to 
the following word counts:

 *  Major law-related 
       articles: 2,000 words
 *  Other law-related 
      features: 1,000 words
 *  Fiction: 1,200 words
 *  General interest: 1,200 words
 *  Practice areas: 750 words
 *  Essays or humor: 500 words
 *  Book reviews: 500 words

For more information 
about submitting articles, 

e-mail: tplmag@philabar.org.

 clearing the record
An article in the Fall 2008 edition 
of The Philadelphia Lawyer, “Alive 
and Well,” confused A. Charles 
Peruto Jr. and A. Charles Peruto Sr. 
A. Charles Peruto Jr. represented 
Gary Heidnik. His father, A. Charles 
Peruto Sr., represented Pennsylvania 
Supreme Court Justice Rolf Larson. 
The statement about the 10,000 rea-
sons for representing Heidnik was 
made by A. Charles Peruto Jr. A. 
Charles Peruto Sr. is winding down 
his practice. A. Charles Peruto, Jr. 
is currently in the active practice 
of law. The Philadelphia Lawyer 
regrets the error.
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Legal Practice Issues

Dear Editor-in-Chief:

Congratulations on your list of issues to be dis-
cussed by the Bar in 2008-9 (“Pen to Paper,” Fall, 
2008); for a long time I have been hoping that my 
fellow lawyers would open up and discuss some 
of the most important, “inconvenient,” truths of 
our legal practice today. 

For 22 years I practiced law at two large Phila-
delphia firms, following eight years at the U.S. 
Department of Justice in Washington where I han-
dled a mix of civil and criminal, trial and appellate 
cases for the Environmental Protection Agency. It 
was the perfect training ground for a very green 
(in the old sense) law graduate.

Your issues listed No. 2 and 5 intersect each other: 
“Are too many lawyers admitted in America every 
year?” and “Who will train the lawyers?” There 
are many indicators that we admit too many law-
yers per year, that many are enticed into the pro-
fession by unrealistic notions that they will find 
(and keep) lucrative positions at firms or compa-
nies, and that, with minor polishing, they each can 
meet and exceed the demands of the legal profes-
sion and be happy. There are more books sold (and 
almost as many seminars taught) on how to transi-
tion out of the profession than how to succeed in 
it. I doubt it is a coincidence that ethics counsel 
to firms are seeing more (and more egregious) 
breaches of ethical standards, that “codes of ci-
vility” are proliferating, and that highly respected 
judges complain that legal briefs are more often “a 
drag” than a help – or worse.  

A major part of the problem is that law schools 
are big business. A few years ago the Dean of the 
George Washington University School of Law 
called for reduced enrollment and a more hands-
on approach. His superiors promptly rejected his 
request and reminded him that the law school was 

the most profitable arm of the university (you just 
need a classroom and a teacher). When I explored 
the idea of teaching legal writing at a few of the 
local schools, I was shocked by the size of classes 
and sections. I had “tutored” young associates at 
my firm in legal writing at weekly luncheon ses-
sions where we exchanged actual written work 
and constructively critiqued it. I would never have 
expected to make a meaningful change in the per-
sonal writing habits of a “student” in a group of 
more than eight. After a law student graduates, no 
fly-by attendance at a CLE can take root with re-
gard to writing. 

The solution to this dilemma lies in two places: the 
law schools and the firms. At firms, tutoring and 
good mentoring, more often than not, succumb to 
the pressure for billable hours. I suppose the inter-
nal and external competition inherent in the law 
firm practice inhibits the genuinely collegial ap-
proach we had at the Justice Department (at least 
when I was there and I believe today); there was 
everything to gain from close review and mentor-
ing of younger lawyers. 

I have never liked the phrase, oft repeated by one 
of my former managing partners: “You get what 
you pay for.” It suggests that everything can be 
bought. In fact, you can throw as much money as 
you want at a top law school graduate, but if the 
firm isn’t willing to allot the partner time (even 
retain the senior partners) needed to provide the 
training, experience and mentoring needed, the 
young lawyer will rarely soar. And he or she 
knows that – as one sought-after summer asso-
ciate candidly told us – in her acceptance letter 
before I left.

Sincerely,
Bradford F. Whitman
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n in-house n merger n access n corporate n stress n in memoriam n

BriefsBriefsBriefs
L aw department staffing increas-

es and expanded in-house ca-
pabilities will draw more legal 

work in-house this year, according to a 
recent survey of chief legal officers by 
Altman Weil. The 2008 Chief Legal Of-
ficer Survey revealed that 49 percent of 
CLOs will hire additional staff this year, 
and 26 percent indicated they will de-
crease use of outside counsel.

“It’s interesting that in this economy, with 
many CEOs reportedly planning layoffs, 
chief legal officers are planning to hire 
more lawyers,” said Altman Weil prin-
cipal Daniel J. DiLucchio. “This reflects 
the pressure law departments are under 
to control costs and to do more work in-
house where they are paying ‘wholesale’ 
instead of retail for legal services.”
Not unexpectedely, then, CLOs reported 
that cost control was a primary focus 
in their staffing strategy and their top 
concern over the next few years. Law 
department expenditure reports showed 
that although “mega” law firms (with 
more than 750 attorneys) only received 
about 20 percent of outsourced work, 
that work accounted for 37 percent of 
outside counsel expenses.

“Corporations are likely to put ‘bet-the-
business’ matters that are not price-
sensitive into the hands of those firms,” 
DeLucchio said. “This is important be-
cause it means that a CLO’s ability to 
negotiate fees and control costs is really 
limited to less than two-thirds of a law 
department’s outsourced work.”

W hile overall law firm mergers are 
outpacing 2007 this year, the vola-

tility of the economy has resulted in sharp 
surges and declines of merger activity in 
2008, says Altman Weil MergerLine.

Second-quarter mergers totaled 26 – a 
marked increase over last year’s second-
quarter activity of 17 – but quarter three 
saw a sharp downturn to 14 deals, which 
is slightly lower than the third quarter of 
2007 at 17. 

“The volatile economy may have a short-
term negative impact on deal-making, 
causing some law firms to hunker down. 
But cash-strong, well-capitalized firms will 
use the economic challenges faced by oth-
ers as an opportunity to grow market share 
through acquisition,” said Ward Bower, a 
principal of Altman Weil.

Geographic distribution of the merger ac-
tivity reveals that one-third of the mergers 
are regional Southern deals, which could 
be reflective of the growth of business ac-
tivity in that region.

Charlotte, N.C., has been a particular 
hotspot this year: the second-quarter com-
bination of K&L Gates with local firm Ken-
nedy Covington Lobdell & Hickman and 
McGuire Woods’ first-quarter acquisition 
of Helms Mulliss & Wicker were the two 
biggest deals in their respective quarters.

“The number of mergers in the southern 
United States may reflect industry migra-
tion and growth in the Sun Belt, which in 
turn increases the need for law firms to ex-
pand their practice scope and geographic 
reach,” Bower said. 

Economy shifts affect law firm merger 
pace and geographic focus

Law departments to 
decrease outside 
counseL use in 2008
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S o it’s no surprise that thousands of attorneys and sup-
port personnel rely on one source for the most accu-
rate information on the metro-area legal community 

– the Philadelphia Bar Association’s Legal Directory.

The local legal scene is in continuous flux — lawyers enter 
the market or move to new jobs; firms open or merge; new 
judges join the bench; and law-related organizations choose 
a fresh slate of officers. 

Only The Legal Directory undertakes a massive database up-
date every year to capture these changes and make sure you 
have current and comprehensive information at your finger-
tips, in print and online.

The annual update is now underway. If you have not been 
contacted, please call 443-909-7843. Update information will 
be sent to your attention. The response deadline is Monday, 
Jan. 12.

The Legal Directory 2009 offers much more than firm and at-
torney listings. It also provides a one-stop resource for a wide 
range of useful information:
• Bar Association bylaws, contacts and committees;
•  facts on federal, state and county courts and government 

agencies;
• index of judges with phone numbers and addresses;
• special section devoted to corporate counsel;
• alternative dispute resolution resources;
•  a business-to-business supplier section tailored to the legal 

community. 

Every copy of The Legal Directory 2009 includes complimenta-
ry access to The Legal Directory Online (good through March 
31, 2010). Online updates are made throughout the year at 
www.thelegaldirectory.org, so you’re sure the most recent in-
formation available is only a mouse-click away!

henry J. costa Jr.
Sept. 13, 2008, age 58

J. taney willcox

Sept. 16, 2008, age 81

craiG m. sharPe

Sept. 18, 2008, age 90

susan c. tobey

Sept. 24, 2008, age 57

thomas c. Dick 
Nov. 8, 2008, age 80

the hon. Peter b. scuDeri

Nov. 13, 2008, age 80  

DonalD a. PurDy

Dec. 1, 2008

n   i n  M e M o r i a M  n

September to December, 2008

Please send In Memoriam notices to 
tplmag@philabar.org.

Quick access to valued information 
can save you time and money

Have you considered a contribution to the Philadelphia Bar Foundation 
in memory of a de ceased colleague?

For information, please call Gene Sirni, 
Executive Director, at 215-238-6334.

Hard-copy editions of The Legal Directory 2009 will be avail-
able in early April. But you can order now at the discounted 
pre-publication price of $59.95 (plus shipping and tax)! 
Don’t be confused by imitators – this is the only official pub-
lication of the Philadelphia Bar Association. 

Questions about The Legal Directory 2009 or the annual up-
date process? Please email legaldirectory@mediatwo.com 
or call 443-909-7843.
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A s hiring and retention among 
law firms remains competitive, 
less job stress and work-life bal-

ance top the list of items that attorneys 
are looking for at work, according to a 
new survey conducted by staffing firm 
Robert Half Legal. These factors could 
have a negative affect on firm’s bottom 
line when considering the cost of replac-
ing talented attorneys and low job sat-
isfaction.

“Job-related stress and work/life balance 
issues can lead to employee dissatisfac-
tion and staff turnover, which may de-
crease a firm’s productivity and directly 
impact its ability to remain competitive,” 
said Executive Director Charles Volkert 
of Robert Half Legal. “If these issues 
are left unaddressed, an organization’s 
key talent may feel the pull of new op-
portunities or opt out of the profession 
entirely.”

Thirty-one percent of respondents in-
dicated decreased job stress was one 
aspect of their jobs they would change, 
and another 30 percent selected more 
personal time as their top priority. Com-
pensation received the lowest response 
at 2 percent.

In response to these indicators, some 
firms have started to implement more 
progressive hiring and retention policies, 
according to a white paper titled “Best 
Practices for Recruiting, Developing and 
Retaining Top Legal Talent” published by 
Robert Half Legal.

A host of factors, including low law 
school enrollment, increased lateral hir-
ing, an the impending retirements of 
baby boomers, leave firms with few op-
tions but to employ new strategies for 
retaining top talent.

Flexible schedules, telecommuting and 
job sharing arrangements can maintain 
a high-performing staff. Lawyers also 
identified advancement opportunities, 
training, mentoring and leadership train-
ing as incentives that would boost attor-
ney retention and motivation.

“Despite a cautious economy, demand 
for attorneys, paralegals and legal sec-
retaries with the most sought-after 
practice area expertise is outpacing the 
current supply,” Volkert said. “Law firms 
and legal departments are implementing 
policy changes to bolster recruiting ef-
forts, limit staff attrition and grow their 
business in an increasingly competitive 
landscape.”

Firms begin responding to 
demand for less job stress

A ttorneys in a recent survey 
predicted corporate and 
securities law will be the 

“practice of the decade” due to ex-
pected increases in corporate and 
financial regulation. Twenty-four 
percent of the respondents said this 
practice area would offer the most 
employment opportunities in the 
next 10 years. Twenty-one percent of 
responses went to litigation, ranking 
it the second most likely to generate 
job growth in the next decade. 

“A heightened focus on regulatory 
compliance issues should ensure 
that corporate and securities law will 
remain a top practice area in the fu-
ture,” said Robert Half Legal Execu-
tive Director Charles Volkert. “Litiga-
tion also is expected to produce a 
significant volume of casework and 
intensify demand for legal profession-
als with relevant experience.”

Intellectual property, international 
law and environmental law closely 
followed in the rankings. The sur-
vey, conducted by a research firm 
for staffing company Robert Half Le-
gal, polled 300 attorneys in large law 
firms throughout the United States 
and Canada.

securities Law 
predicted as “practice 
of the decade”

Check out Upon Further Review, a new web publication written by lawyers, for lawyers that is provided free of charge by the Phila-
delphia Bar Association. Upon Further Review provides articles, analysis, opinion and commentary on legal issues of relevance for 
lawyers practicing in the five-county region. Not only will stories will be updated regularly, but Upon Further Review provides daily 
RSS feeds from key local and national media outlets to keep lawyers informed. We’d love to get your feeedback!

http://uponfurtherreview.philadelphiabar.org/
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m State-of-the-art HD Videoconference Suites

Serving Philadelphia, Southeastern PA, New Jersey, 

and all of your worldwide needs 24/7

215.985.2400

609.567.3315

800.447.8648

*** New Philadelphia Address ***

1500 Walnut Street
Suite 1610
Philadelphia, PA 19102

info@summitreporting.com

www.summitreporting.com



The Art of Closing 
advocate
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When I contemplated my first 
closing to a jury, I thought 
that closings had to cover 
all the issues in my cli-

ent’s favor and attack the other side’s case. 
With the sustained popularity of shows like 
“Law & Order,” however, it seems less has 
become more when it comes to persuading 
a jury. In fact, the widespread popularity 
of these shows may in fact mean that 
real-life juries expect all closings to 
be short – and if an attorney exceeds 
a five-minute limit, he or she must be 
trying to obfuscate.  

While many of the characteristics of a 
“Law & Order”closing can be effec-
tive, five minutes is not usually long 
enough to tell a complicated story or 
summarize the facts for a number of 
claims in a civil case. It’s a conundrum 
of expectation vs. reality, and one that 
attorneys should be aware of when 
constructing closings.

Unlike most civil cases, which have 
more than one disputed issue or fact, 
“Law & Order” closings are extremely 
focused and often deal with only one 
issue. A focused five-minute closing 
may be effective under certain circum-
stances. Attorneys should prepare closings 
to be as simple as possible. Cover the bases 
that need to be covered. Avoid going into 
unnecessary detail. A focused closing has 
the power to etch the merits of the client’s 
position onto the jurors’ minds. 

“Law & Order” closings lack legalese, 
which is a good thing. Lawyers should not 
confuse the jury with obscure legal terms, 
even if the law for years has talked about 
a particular situation in that manner. The 
lawyers’ verbal arsenal should include 
analogies and key words that elicit strong 
mental and emotional images for the jury. 

Actor Sam Waterston portrays Executive 
A.D.A. Jack McCoy, whose closings do 
exactly that. It is more persuasive to talk to 
the jury in the language that it understands 
than in language that only the other law-
yers and judge comprehend.

McCoy never looks at notes during his 
closing. I like notes, however, and think 

they are necessary and important to ensure 
critical points are covered. Jurors, how-
ever, may look with a certain disdain on 
lawyers who are too dependent on notes. 
Minimize use of notes in closing. Sneak a 
peak if needed, but never read a closing.

McCoy is permitted to roam the courtroom 
and get close to the jury. This type of roam-
ing may be effective, but in reality, many 
judges require lawyers to stand in front of a 
podium or to keep one hand on the podium 
throughout the closing. If you are restricted 
in roaming, make sure to use movement for 
emphasis and effect. The jury will expect it.

The closings featured in “Law & Order” 
are soliloquies addressing the moral issue 
developed throughout the show’s preced-
ing 50 minutes. Unfortunately, most civil 
cases do not present the great moral issues 
of our time. Still, lawyers should keep the 
moral high ground in sight during any clos-
ing – as they may present issues of moral 
concern about honoring contracts or pro-

viding an injured person with the com-
pensation he or she deserves.  

Finally, “Law & Order” closings nev-
er use props – no exhibits, no chalk-
boards, no pictures, no video – nothing 
but the naked power of the dramati-
cally delivered words. I firmly believe 
that props can help make a point with 
power and clarity. The jury, however, 
may view too many props as a cover.  
Your words still need to make the 
critical point. Make sure that props are 
necessary to help the jury understand 
the points that words describe and that 
they are necessary to your case.

While they may not be realistic, “Law 
& Order” closings can help attorneys 
present a persuasive point. The art of the 
closing must keep pace with the current 
culture to communicate the message 

that our client should win the case. “Law & 
Order” is part of that culture, so go ahead 
and take a lesson from the closings.          n 

David A. Gradwohl (dgradwohl@
foxrothschild.com) is a partner in Fox 
Rothschild LLP’s Litigation Department.

Has “Law & Order” Changed the 
Jury’s Anticipation and Perception?

By DAVID A. GRADWoHL
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F or more than two decades, 
young lawyers desiring to 
pursue careers in public ser-
vice have faced daunting fi-
nancial obstacles. The prob-

lem grows more severe with each passing 
year as tuition expenses continue to rise 
sharply and law students must finance a 
higher percentage of the cost of their legal 
education. Meaningful help may have fi-
nally arrived in the form of recent federal 
legislation establishing loan forgiveness 
and repayment assistance for many public 
service lawyers. But to fulfill the promise 
of this legislation the organized bar must 
step up in a large way to lobby for ample 
congressional appropriations sorely need-
ed to fund these programs. The bar must 
also recognize that this federal legislation 
is not a panacea. In order to fill large gaps 
in current loan repayment programs, it is 
imperative that the bar work closely with 
a range of interested partners in Pennsyl-
vania to establish a statewide student loan 
repayment assistance program. 

    Studies conducted by the organized bar and 
public interest organizations have docu-
mented that most law students heavily fi-
nance the cost of their legal education, with 
average debt burdens approaching $100,000 
and many students incurring much higher 
loan obligations. At the same time, public 
interest salaries have remained relatively 
static and quite low, while salaries of first 
year associates at large private firms have 
kept pace with ballooning tuition costs. Ac-
cording to Equal Justice Works, starting pub-
lic interest salaries increased by 37 percent 
from 1991 to 2001, while starting salaries 
in private firms increased by more than 80 
percent during that same period. A 2003 re-
port by the ABA noted that the median start-
ing salary for a public interest attorney was 
$36,000, while the median salary for those 
entering private practice was $90,000.

In 2003, 66 percent of law students sur-
veyed by the American Bar Association said 
that educational debt prevented them from 
even considering a career in public interest 
law. The Pennsylvania Bar Association’s 
Task Force on Student Loan Forgiveness 
and Repayment Assistance surveyed more 

than 600 students attending Pennsylvania 
law schools in 2006 and found that nearly 
95 percent were financing their legal edu-
cation and had incurred an average student 
debt burden of more than $98,000.

The prospect of paying off a mortgage-
sized educational debt on low public inter-
est salaries has had a profound deterring 
effect on students pursuing careers as legal 
aid lawyers, public defenders, and govern-
ment prosecutors. Many who do work in 
public service jobs report that they find it 
increasingly difficult to make ends meet, 
with some even taking on second and third 
jobs to support their public interest careers. 
Many law schools, bar foundations, public 
service employers and private foundations 
have established modest student loan re-
payment assistance programs to try to ease 
this financial burden and thereby encourage 
public service employment. Most Philadel-
phia area law schools provide some degree 
of loan repayment assistance to their grad-
uates entering public interest employment.  
The Allegheny County Bar Association, in 
partnership with the Allegheny County Bar 

Foundation, established an independent 
loan repayment assistance program in 2005 
that funds loan repayment for up to ten at-
torneys practicing in public interest each 
year.  The Philadelphia Bar Foundation ad-
ministers the Shuster Fellowships, annual 
grants given to experienced public service 

lawyers working for a Bar Foundation 
grantee. The Independence Foundation’s 
Public Interest Law Fellowships not only 
fund the employment of new attorneys in 
Philadelphia area public interest organiza-
tions, but these fellowships also provide 
up to $10,000 per year in loan repayment 
support.

Former U.S. labor secretary Robert Reich 
characterized the problem of staggering stu-
dent loan debt on public service lawyers as 
“bad for them, and…bad for the country.”

These are all essential steps toward mak-
ing gains on this difficult problem, but the 
truth is that staggering student loan debt will 
continue to deter many from entering public 
service and will place unreasonable finan-
cial demands on those who do until com-
prehensive loan forgiveness and repayment 
assistance reform is implemented at both the 
federal and state levels. 

It appears, finally, that meaningful relief 
may be within reach.          

Is Relief Finally on the Horizon?

By LoUIS S. RULLI AND ERIC FoLEy

The prospect of paying off a mortgage-sized 
educational debt on low public interest salaries 
has had a profound deterring effect on students 

pursuing careers as legal aid lawyers, public 
defenders and government prosecutors.
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On Sept. 27, 2007, President Bush signed into law the College Cost 
Reduction and Access Act. A wide-ranging act that increases fund-
ing for Pell Grants, cuts some federal student loan interest rates, and 
closes profitable loopholes for lenders, the College Cost Reduction 
Act also provides important benefits for public interest attorneys. 
Currently, borrowers may lower their monthly standard repayment 
costs by taking advantage of the Income Contingency Repayment 
(ICR) option that caps monthly payments for eligible borrowers re-
paying Federal Direct Loans at 20 percent of the difference between 
the borrower’s adjusted gross income and 100 percent of the fed-
eral poverty guidelines. After 
25 years of making such mini-
mum payments, a borrower’s 
remaining debt is forgiven. 

The College Cost Reduction 
Act expands forgiveness and 
repayment options in two im-
portant ways.  First, for at-
torneys working full-time in 
qualifying public interest em-
ployment after Oct. 1, 2007, 
Federal Direct Loans will be 
forgiven after only 10 years 
(120 payments) of monthly 
loan payments made while in 
qualifying employment. These 
payments do not need to be 
consecutive, but there is no 
partial loan forgiveness for less 
than 10 years of public service 
employment. 

Second, the Act offers a more 
generous repayment option to 
eligible borrowers by introduc-
ing the Income-Based Repay-
ment (IBR) option as an alter-
native to the ICR. The main 
difference between these two options is that IBR caps monthly pay-
ments at 15 percent of the difference between Adjusted Gross In-
come and 150 percent of the Federal Poverty Guidelines, resulting 
in significantly lower monthly payments for borrowers. An average 
borrower incurring $100,000 of student loan debt at the standard 
6.8 percent interest rate and earning $40,000 annually is required 
to pay $1,155 each month toward repayment under the standard 
agreement. Under the ICR option, the same borrower’s monthly 
loan payments are reduced to $496.50 and under IBR they are re-
duced even more to $309 per month.

However, IBR will not become available until July 1, 2009 and will 
cover only Direct Federal Loans, although borrowers will have the 
ability to consolidate certain other educational loans to include more 
loan indebtedness. Payments made after Oct. 1, 2007 under the ICR 
option will be credited toward 10-year forgiveness, but prior pay-

ments will not qualify and not all loans will be eligible. Commercial 
loans, for example, are not eligible under either ICR or IBR. Some 
lawyers who graduated in years past may find that newer repayment 
options favor graduating law students whose loans are more likely 
to be of the type eligible for forgiveness and repayment assistance.  

In 2008, Congress took another major step forward when it enacted 
the Higher Education Reauthorization and College Opportunity Act. 
This legislation provides for loan repayment assistance for full-time 
prosecutors and public defenders, allowing up to $10,000 per year 

of repayment assistance and a 
maximum lifetime benefit of 
$60,000.

To be eligible, attorneys must 
sign an agreement to remain in 
their public service positions 
for at least three years. The Act 
authorizes $25 million for this 
program in 2009, with similar 
levels of authorized funding 
for the next five years, but 
Congress has yet to appropri-
ate any funds to pay for this 
program.

The Higher Education Reau-
thorization Act also provides 
repayment assistance to “civil 
legal assistance attorneys,” 
though on a less generous scale. 
Full-time lawyers employed by 
nonprofit organizations provid-
ing civil legal services to low-
income individuals without fee 
are eligible for up to $6,000 of 
loan repayment assistance per 
year, with a maximum lifetime 
benefit of $40,000. The Act au-

thorizes $10 million for this program, with similar levels of autho-
rized funding for future years, but once again Congress has not yet 
appropriated funds to pay for this program.  

Some public service lawyers may be entitled to still additional as-
sistance under the Higher Education Reauthorization Act. A sepa-
rate provision provides for $2,000 per year of loan repayment assis-
tance for individuals working in “an area of national need,” which 
can include civil legal assistance attorneys, prosecutors and public 
defenders. In addition, the Act provides for forgiveness of Perkins 
loans over a five-year period of work in several qualifying fields, 
that may include some federal defenders and lawyers working for 
nonprofit child or family services agencies that assist low-income, 
high-risk children.

There have also been important tax developments in 2008. Accord-
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ing to an Internal Revenue Service ruling issued on June 20, 2008, 
loan forgiveness provided by law schools as part of a carefully 
structured loan repayment program intended to encourage public 
service employment is excepted from the general rule that cancella-
tion or discharge of indebtedness is taxable to the borrower as gross 
income. This revenue ruling held that law school LRAP loans are 
“student loans” and thus excepted from gross income under Section 
108(f)(1) of the Internal Revenue Code. Recent announcements by 
the U.S. Treasury Department appear to confirm that Public Service 
Loan Forgiveness under the College Cost Reduction and Access 
Act will also be treated as non-taxable for similar reasons.

Clearly, these are all important steps toward making a career in pub-
lic service possible for today’s law students and recent graduates. 
These gains will not be realized, however, unless Congress does 
more than simply authorize funding. It is critical for Congress to 
move quickly to actually appropriate funding for these new pro-
grams. In difficult economic times, this may not happen unless the 
organized bar, law enforcement and the public interest community 
mobilize to lobby Congress to provide adequate funding as one of 
its top priorities. At the same time, it is important that these new 
programs act in concert with, and not as a replacement of, existing 
LRAP programs. To this end, efforts must be accelerated to enact a 
statewide student loan repayment assistance program, as advocated 
by the Pennsylvania and Philadelphia Bar Associations. A statewide 
program will make it possible to fill in large gaps created by exist-
ing programs so that public service opportunities are truly possible 

for lawyers in every corner of this Commonwealth. Hopefully, the 
Supreme Court of Pennsylvania will lend its leadership, influence, 
and support to this noble cause.    
 
It is also clear that student loan financing has become a much more 
complex subject than ever before. Skilled technical assistance must 
be available to law students and recent graduates so that individual-
ized financial determinations may be made successfully under these 
programs. Law schools and bar associations can work together to 
provide this helpful assistance.   

Undoubtedly, there will also be a need to address many unanswered 
questions in the current legislation. But, the tide is beginning to turn. 
These long-awaited advances will only be realized with concerted 
advocacy and continued support at all levels. The legal profession 
owes no less to the next generation of lawyers wanting to dedicate 
their careers to public service and to those who now toil in the vine-
yards of public service at considerable financial sacrifice.             n

Louis S. Rulli (lrulli@law.upenn.edu) is a Practice Professor of Law and the 

Director of Clinical Programs at the University of Pennsylvania Law School.  He 

served as co-chair of the Pennsylvania Bar Association’s Task Force on Student 

Loan Forgiveness and Repayment Assistance. Eric Foley is a member of the Class 

of 2009 and a Public Interest Scholar at the University of Pennsylvania Law 
School.  He plans to begin a career as a Public Defender in the Gulf South after 
completing a federal clerkship in the chambers of Chief Judge Jose Fusté of the 
U.S. District Court for the District of Puerto Rico.
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Healthy Defense
workers’ compensation
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When I first began to 
practice law I had an 
arbitration case where 
I represented the de-
fendant. I remember 

nothing about that case except that when 
it was over, one of the panel members took 
me aside and told me to make sure that I 
always read the medical records thorough-
ly. I was never certain as to what he saw 
that I didn’t see or what led him to give me 
that advice, but it was advice that I took 
to heart. Since then, I have made certain 
to closely read every medical record that 
I subpoena, and I also learned that some 
records that are not always sought can be 
particularly helpful when defending a case: 
the plaintiff’s pharmacy records. Defense 
practitioners sometimes forget to subpoena 
these records, but they can be invaluable to 
the defense of your case.

Whether you are practicing personal injury 
defense or workers’ compensation defense, 
it is axiomatic that you subpoena all of the 
plaintiff’s medical records. Your first dis-
covery request should include a request for 
the name and address of all pharmacies that 
the plaintiff has used during the last five 
years. Most people are creatures of habit 
and tend to use one pharmacy for all of 
their prescriptions. That pharmacy is usu-
ally close to home or to work. Because our 
society is a mobile one with people moving 
and changing jobs frequently, there may 
be several pharmacies that an individual 
has used. By obtaining the names and ad-
dresses of all of the pharmacies used by the 
plaintiff in the last five years, the defense 
attorney can be assured of obtaining a sig-
nificant amount of information about the 
plaintiff — and some of it may be informa-
tion that the plaintiff did not give you or 
expect you to get.

When you receive the pharmacy records 
you will be surprised at the amount of in-
formation that they give you. Besides basic 
identifying information such as the plain-
tiff’s name and address, you will also learn 
prior addresses and other addresses where 
the plaintiff may currently be staying. You 
will also get telephone numbers including 
both landlines and cell phone numbers. 
People tend to want the pharmacist to be 
able to reach them if there is a problem 
with their medication, and they will gener-
ally give the pharmacy the most accurate 
contact information. This information may 
be very helpful to you when doing surveil-
lance.

Pharmacy records are a snapshot of the 
plaintiff’s overall health. They let you see 
what medications the plaintiff is taking as 
well as those that he has taken; the amount 
of medications prescribed; the frequency 
of refills; and perhaps most important of 
all, they will provide you with the names 
of all providers who have prescribed medi-
cation to the plaintiff. All of this informa-
tion gives you a better understanding of the 
plaintiff and his medical condition. You 
can compare this information to the infor-
mation that the plaintiff gives you when 
testifying at deposition or at trial. 

The list of medications that a person takes 
or has taken lets you know if the person has 
any systemic conditions such as hyperten-
sion or diabetes. You may also learn if the 
plaintiff has more serious problems such as 
cancer or heart disease. You will certainly 
see what medication the plaintiff is taking 
as the result of your injury or accident, and 
that will help you to assess the severity of 
the work accident or injury and evaluate 
the economic damages of your case.

     These records may also help you to at-
tack the plaintiff’s credibility. The plaintiff 

may have denied any earlier orthopedic 
problems, but this may be disputed by the 
pharmacy records that show that the plain-
tiff has a long-standing history of taking 
nonsteroidal anti-inflammatory medica-
tion. This suggests a pre-existing condition 
of arthritis. If the medication that the plain-
tiff is taking now is no different from the 
medication that he was taking five years 
before your injury or accident occurred, 
that information will obviously help your 
case. Conversely, if the plaintiff was not 
taking any prescriptions before the injury 
occurred and is now taking pain medica-
tion, your case may be weakened. What is 
important is that the pharmacy records give 
you this information.

Knowing the quantity of medication that 
the plaintiff is being prescribed is also use-
ful information. If the plaintiff is receiving 
large amounts of narcotic medication, it 
may suggest that the plaintiff is becoming 
drug dependent and/or that the plaintiff may 
be selling some of his prescriptions. This 
may not be information that you act on, but 
it may be important for you to know. The 
amount of medication prescribed also lets 
you know if the plaintiff has any chronic 
conditions or if he is just taking medication 
for an acute event.

The most important information that you 
may get from the pharmacy records are the 
names of all providers who have prescribed 
medication to the plaintiff. During discov-
ery you will have asked the plaintiff who 
his treating doctor is, and where that doctor 
is located. You may only get the names of 
those providers with whom the plaintiff is 
treating for this injury. From reviewing the 
pharmacy records you will learn the identi-
ties of all providers, including nurse practi-
tioners and physician’s assistants, who may 
have prescribed medication to the plaintiff. 
Most people have one physician who is the 

The Use Of Pharmacy Records 
When Defending a Case

By NIKI T. INGRAM



By NIKI T. INGRAM

central repository of all of their medical information. Even if the 
plaintiff doesn’t give you that information, the pharmacy records 
will. By learning who that doctor is, you will be able to subpoena 
those records and from those records learn about other providers 
as well as reports of past and present diagnostic studies. This all 
becomes important as you obtain actual films or arthroscopic pho-
tographs and have your expert determine if the findings are long-
standing or represent an acute finding. You may also learn that 
the plaintiff’s primary care doctor has completed forms for Social 
Security or for a short-term or long-term disability carrier and be 

able to obtain those records as well. Piecing all of this information 
together puts you and your client in a better position to accurately 
evaluate your case.  

The pharmacy records also provide you with information about the 
plaintiff’s private health insurance. These records tell you who the 
plaintiff’s primary health insurance carrier is and gives you the nec-
essary identifying information so that you can subpoena that car-
rier’s information and learn even more about your plaintiff. You 
may also obtain the identifying information about previous health 
insurance carriers that may also be helpful to your case.

By simply remembering to always learn the name of the plaintiff’s 
pharmacy so that you can subpoena those records, you guarantee 
that you will learn a significant amount of medical information about 
the plaintiff. This increases the likelihood of winning your case or at 
the very least mitigating the plaintiff’s damages.                           n
   
Niki T. Ingram, (ntingram@mdwcg.com) a member of the editorial 
board of The Philadelphia Lawyer, is a partner in the workers’ 
compensation practice at the law firm of Marshall, Dennehy, 
Warner, Coleman & Goggin.
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AN UNLIKELY SPY
TALES FROM MY TIME IN THE 
INTELLIGENCE COMMUNITY

By Jack Thomas Tomarchio

The call came at 6:40 p.m. after a particularly long and ardu-
ous day. I had been to Harrisburg on a client matter and was 
now back in my Philadelphia law office. I had shut off the 
computer, clicked the latches shut on my briefcase and was 

headed out the door when the phone rang on my desk. For several 
seconds I considered letting the call go to voicemail, but I picked up.

The voice at the other end, sounded like it was coming through a long 
pipe, indicating he was probably calling from a speaker phone. 

“Mr. Tomarchio?”

“Yes.”

“Sir, it gives me great pleasure to inform you that the President has 
nominated you to be the Principal Deputy Assistant Secretary for 
Homeland Security for Intelligence and Analysis.”
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My skin ran cold and butterflies immediately took flight in my 
stomach at what I was hearing. 

What happened that evening was the culmination of an improb-
able series of events that would lead me into the secretive world of 
the United States intelligence community and would change my 
life and career forever. 

I was a brand new partner at Buchanan Ingersoll at the time and 
co-chair of the firm’s government relations practice group. Three 
months earlier I had led my boutique lobbying firm into a merger 
with Buchanan and was enjoying my new firm, partners and the 
work we were doing for our clients. I was content with my new 
surroundings and looking forward to a long career with the law 
firm. 

What led to that phone call was a project I had worked on in my 
capacity as a colonel in the United States Army Reserve, assigned 
to the Pentagon. In 2003 I was in the middle of a three-year assign-
ment as the special assistant to the Assistant Secretary for Special 
Operations and Low Intensity Conflict (ASD-SOLIC) when my 
boss asked me to lead an internal investigation into whether the 
Department of Defense had used or misused intelligence to justify 
the invasion of Iraq. This being a very topical subject at the time, 
I was somewhat surprised why I, a mere reservist from Philadel-
phia, had been tasked to lead such a high-profile investigation. 
“Because you’re a Philadelphia lawyer,” my boss, the Assistant 
Secretary, quipped. “Besides we want someone with a different 
optic on this, you know, someone from outside the Beltway.”

For 18 months my team labored on this project. In doing so we 
were given unprecedented access to top secret documents, cables 
and reports from all points on the intelligence compass. When we 
concluded, I authored a document which was not that different 
from proposed findings of fact and conclusions of law. The report 
was submitted to and immediately classified by the Department of 
Defense. My brush with history complete, I returned to the more 
mundane aspects of my assignment at the Pentagon.  

Within months of submitting my findings I was contacted by of-
ficials at the Defense Department and later at the White House 
inquiring whether I would accept a nomination to a senior posi-

tion in the administration. After hearing the menu of what was 
being offered, I demurred. The pro-offered jobs all sounded like 
ones you would want your loudmouthed brother-in-law, the Dal-
las Cowboys fan, to take: senior advisor to the U.S. Ambassador 
to Afghanistan for economic development (Afghanistan has an 
economy besides?!); deputy chief of staff for internal security for 
the Coalition Provisional Authority in Iraq (what security!?); and 
deputy director of the Office of National Drug Control Policy, in 
charge of the “war on drugs” (are we still fighting this war now 
that we have the global war on terror?). Finally after a number of 
these “plums” had been offered up and declined, I was asked to 
meet with senior officials at the U.S. Department of Homeland 
Security. I told the White House personnel guys I was not look-
ing for a job, as if they hadn’t been given enough hints already, 
but that I would speak with DHS, but only about appointment to 
a part-time board or commission, of which there were plenty of 
ones available. 

On the appointed day, I traveled to DHS headquarters in a far 
Northwestern quadrant of Washington, D.C. and met with two 
young freshly scrubbed gentlemen from the Office of White House 
Liaison. Before I knew what hit me they asked me if I would be 
interested in becoming the director of national security coordina-
tion for the Federal Emergency Management Agency. It should 
be noted that this offer was made several weeks after Hurricane 
Katrina had devastated the Southeastern United States and FEMA 
had been roundly criticized for incompetence in its mismanage-
ment of the disaster. Would I like to join the FEMA team, I was 
asked. FEMA, I shuddered to myself, that’s a four-letter word. It 
did not take much soul-searching on my part to decline this offer. 
Never let it be said that those in our government are not persistent, 
for the very next week the White House called again. Thinking 
I was again to be offered the FEMA gig, I prepared to stand my 
ground. Only this time the topic was different, and the White House 
asked if I would be interested in the nomination for principal dep-
uty assistant secretary for intelligence and analysis at DHS. I was 
intrigued by this offer as I had been in and around the intelligence 
community for a number of years and always enjoyed the work. My 
curiosity led me to accept an interview with the newly appointed 
Assistant Secretary for Intelligence and Analysis, Charles Allen, 
a 50-year veteran of the Central Intelligence Agency and a living 
legend in the intelligence community. The United States intelli-

On the appointed day, I traveled to DHS headquarters in a 
far Northwestern quadrant of Washington, D.C. and met with 
two young freshly scrubbed gentlemen from the 
Office of White House Liaison.



the philadelphia lawyer   winter 2009  23

gence community is composed of 17 separate agencies that traces 
its roots back to the World War II Office of Strategic Services, led 
by the legendary William “Wild Bill” Donovan, a prominent Wall 
Street lawyer and Medal of Honor winner during the World War 
I. Donovan built his OSS around a cadre of lawyers and invest-
ment bankers, mostly white, mostly male and mostly Ivy League-
educated. So clubby was the OSS, that one wag even joked that 
it stood for “Oh So Social.” Despite its reputation as a grown-up 
version of a Princeton University eating club, the OSS performed 
some outstanding service in the war, and when it was disbanded it 
did not take long for it to be reconstituted under a new name, the 
Central Intelligence Agency. With a new Cold War mission now 
before it, the U.S. intelligence agency grew exponentially with 

new agencies being formed to meet a growing Soviet challenge. 
Today the community sounds like an alphabet soup of organiza-
tions (NSA, NRO, NGA, DIA, CIA, DHS, DNI, DEA, etc) with 
each agency having a specific mission and employing thousands 
of analysts, scientists and operatives at home and abroad. 

After its creation following the 9-11 attacks, the Department of 
Homeland Security became one of the newest members of the in-
telligence community with the mission to defend the homeland 

from terrorist attacks, natural disasters, epidemics, unbridled im-
migration and other calamaties. With more than 210,000 person-
nel spread over 23 separate agencies, the DHS was a behemoth 
even by the standards of the federal government. When I arrived 
in January 2006, we were starting up the Intelligence Directorate 
at DHS and integrating our operations with those of our 23 com-
ponent agencies. 

Right from the start it became apparent that my work at DHS would 
be extremely taxing. My boss, Charlie Allen, had a reputation for 
being a brilliant yet foul-tempered taskmaster, a workaholic and 
a boss who wore his staff down to the nub. As his principal dep-
uty, this did not bode well for me. My days always started before 

dawn in Washington when I would walk 
into a conference room, my overnight 

threat and current intelligence binder 
tucked under my arm, to take my 
place at the end of a long table to 
receive my daily threat briefing. 
The intelligence community is 
a very serious place and prides 
itself in bringing a strong sense 
of academic rigor to its work. 
The daily threat briefings 
were reminiscent of first-
year law school moot court 
where young intelligence 
analysts were required to 
conduct daily briefings 
to senior intelligence 
officials and then de-
fend their findings and 

conclusions about a 
specific piece of intelligence or a threat to the homeland. Often the 
questioners were demanding, rude and at times even abusive, es-
pecially if an analyst could not provide a cogent and accurate as-
sessment of an issue. At the conclusion of the daily threat briefing, 
I could expect a series of non-stop meetings and conference calls 
that would take me through the day. Often I would still be at my 
desk at 9 p.m. catching up with the flood of e-mails that seemingly 
poured from my three computer terminals (UNCLASSIFIED, SE-
CRET and TOP SECRET). When I wasn’t drinking from a fire 

With more than 210,000 personnel spread over 23 
separate agencies, the DHS was a behemoth even by the 

standards of the federal government.
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hose in the office I was often on Capitol Hill testifying before 
the Senate and House Intelligence Oversight Committees, con-
ferring with my counterparts at CIA and FBI or traveling around 
the country meeting with local law enforcement and government 
officials to hammer out protocols whereby the DHS could pass 
and share intelligence with the state and local law enforcement 
community.

While a great deal of the work I did remains classified, a good 
portion involved building a domestic intelligence capability 
within the United States and building a partnership between the 
federal intelligence community and the state and local law en-
forcement and first responder community. This was very hard 
work. Traditionally the federal intelligence community did not 
like to share its information with anyone, not even each other. 
The bipartisan 9-11 Commission delivered harsh criticism of the 
intelligence community for failing to share intelligence that may 
have led to the capture of the 9-11 hijackers prior to the execution 
of the attacks. Indeed, particular criticism was reserved for both 

the CIA and FBI who refused to share leads and information with 
each other prior to 9-11 thus failing to “connect the dots” which 
could have revealed the hijackers’ plans prior to the attacks ever 
coming to fruition. The shroud of secrecy that had been in place 
in the intelligence community for more than 60 years was about 
to be blown off by the events of 9-11.

Given the historic difficulties involved in the sharing of intelli-
gence by and between the various arms of the U.S. intelligence 
community, the post 9-11 paradigm that intelligence now had to 
be shared with local law enforcement was viewed by many in the 
community as tantamount to heresy. A good part of my job was 
to implement this new thinking upon a somewhat reluctant intel-
ligence community and a very mistrustful state and local law en-
forcement community. I could only do this job by engaging in face 
to face negotiations, building coalitions and making and keeping 
promises. Often these meetings took place not in DHS Headquar-
ters in Washington, D.C. or CIA Headquarters in Langley, Va., 
but in state capitols like Albany, N.Y.; Tallahassee, Fla., or Sac-
ramento, Calif. Intelligence work is very much dependent upon 
personal relationships and trust. An intelligence officer will never 
share information with people he does not trust, and because intel-
ligence officers are taught to trust very few people, winning their 
trust is a notable accomplishment. Law enforcement professionals 
are cut from the same bolt and trust few outside their professional 
cadres. Trying to get the spies and the cops to trust each other and 

While a great deal of the work I did remains classified, a good 
portion involved building a domestic intelligence capability within 
the United States and building a partnership between the federal 
intelligence community and the state and local law enforcement 
and first responder community.



the philadelphia lawyer   winter 2009  25

work together was thus a daunting proposition, but one we began 
to see take shape after almost a year of non-stop travel around the 
country. The job was made easier by our decision to deploy scores 
of DHS intelligence officers at state-run intelligence fusion centers. 
Fusion centers were recent additions to the law enforcement/intel-
ligence world and sprung up after the 9-11 attacks. These centers, of 
which there are about 60 in operation today, are places where tips, 
leads and intelligence are collected and analyzed and where intelli-
gence professionals make decisions as to whether there is any “intel 
value” to the information as a predictor that a terrorist plot is in the 
offing. The centers are staffed mainly by police and state officials 
who are often at the “point of the spear” when it comes to detecting 
threats in their communities. By seeding these centers with federal 
intelligence officers from the DHS, FBI or other agencies we were 
able to bring a unique federal intelligence community presence into 
these state-run facilities and begin to build working partnerships 
between local law enforcement and federal intelligence profession-
als. Today we have officers in 35 centers with more on the way to 
the remaining 25. Building this federal/local intelligence sharing 
coalition was probably the most difficult yet rewarding thing I did 
while in office. 

While the work load and travel schedule were crushing, the job did 
have its perks. As a senior member of the U.S. intelligence com-
munity, I had access to unbelievable information and people. On 
many occasions we were able to see news stories before they be-
came news stories. Our ability to dial up overhead imagery or sig-
nals intelligence was extraordinary. I went to clandestine facilities 
around the country that were in many instances “hiding in plain 
sight” and where dedicated intelligence officers labored to uncover 
the secrets of our adversaries. The technology we have arrayed in 
the war against terror is truly astounding; at times I felt like I was 
on the bridge of the starship Enterprise.  I recall one facility I went 
to that had an eerie resemblance to the Counter Terrorism Unit from 
the hit television show “24.”  When I remarked on the similarities 
of that to my host, the watch commander, he stated that the resem-
blance was not accidental since the center had been built by the 
same company that designed the set for the show.

Some days I felt the crushing responsibilities acutely like when 
we had credible information that there was a high likelihood of an 
attack upon the nation’s mass transit system. The recommendation 

was mine as to whether the intelligence justified the U.S. govern-
ment ordering a shutdown of every major mass transit system in 
the nation. Fortunately it did not, and I advised the White House 
to keep the trains running.   

Some of my experiences were almost comical, like when I was 
told I was required to have an official dinner with high-ranking 
members of the Russian intelligence service. Knowing that my 
guests had only a few years ago been hard core members of the 
Soviet KGB, I approached the dinner with a mixture of anticipa-
tion and dread. The dinner went well, but as the evening grew late, 
the Russians ordered about 20 bottles of vodka be brought to the 
table for the drinking of toasts. Being somewhat of a lightweight 
in the alcohol consumption department, I cringed as the first of 
many glasses was poured and offered to me by my Russian coun-
terpart, a three-star general and bear of a man who outweighed 
me by at least 65 pounds. After several friendly toasts I knew we 
were engaged in a sort of vodka-foreplay before the serious drink-
ing and toasting began. I had serious reservations as to whether 
I would be coherent enough to give my official toast and speech 
to our Russian guests when the time came. Breaking protocol, I 
announced that I had a very early day tomorrow (true) and had to 
soon depart because I had to get back to my office to review some 
documents to prepare for the next day (not true). I rose to my feet 
on wobbly legs and began my official remarks before a room of 
about 30 American and Russian spies. At the end of my remarks, 
my counterpart, made some remarks then presented me with a 
beautiful porcelain plate embossed with the seal of the Russian 
FSB, the successor to the old KGB. Before I could say thank you 
he embraced me in a bear hug and planted two sweaty kisses on 
both cheeks. Never in all my years in the military had I dreamed I 
would be kissed by a Russian spy – and an overweight male one at 
that! Ah, the things we do for our country.                                   n
 

Jack Thomas Tomarchio, the former Deputy Under Secretary 
of Homeland Security for Intelligence and Analysis Operations, 
resigned from government service in August 2008 and is President 
of Agoge Group, LLC in Wayne, Pa. He can be reached at jtt@
agogegroup.com.
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By Ronald A. Sarachan and Daniel J. T. McKenna

Since 2007 the Federal Bureau of Investigation 
and the Securities and Exchange Commission 
have opened more than 1,200 criminal investi-
gations and three dozen civil investigations into 
corporations, entities and individuals involved 
with subprime lending.  
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Both have formed internal task forces dedicated to investigat-
ing the myriad of issues pertaining to the subprime market. At 
the same time, United States attorneys and many state attorneys 
general have filed charges or brought claims against companies 
involved in subprime lending, and thousands of individual civil 
suits have been filed (at the time of this article, Reuters was re-
porting that 607 new mortgage-related civil lawsuits were filed in 
federal courts in the past 18 months). With this wave of criminal 
investigations and civil lawsuits, and now that the subprime lend-
ing crisis has morphed into the larger financial crisis, is anyone 
associated with subprime lending safe from litigation?

The answer is no. Subprime lending extends credit to individu-
als who cannot obtain conventional financing. Valuation of sub-
prime loans incorporates the same market factors considered for 
conventional loans with the risk associated with subprime bor-
rowers. The result is greater access to credit for borrowers who 
could not otherwise obtain it, with greater risk but higher returns 
for the lender. In the mid-1990s, the market for mortgage-related 
securities exploded. Investment banks increased the bundling of 
subprime loans into mortgage securities (mortgage-backed securi-
ties and collateralized debt obligations). Suddenly, lenders had a 
secondary market in which to sell subprime loans. This enabled 

lenders to spread the risk by diluting their subprime portfolios, 
which freed up credit that could be extended on the subprime 
market. The proliferation of subprime credit availability coupled 
with the housing boom led to a marked increase in subprime loan 
generation. Loan products created to extend credit to borrowers 
who did not qualify for conventional loans were heavily utilized.  
Borrowers, with the assistance (or, without their knowledge, but 
as a result of the actions) of brokers, appraisers and a number of 
other actors, overextended themselves by obtaining loans that they 
ultimately could not afford. Lenders continued to fund and sell 
off these loans to investment banks which bundled the loans into 
asset-backed securities. Investment banks hired credit rating agen-
cies to rate the securities based, in part, upon the collective risk of 
the mortgages. Investors purchased these securities using the rat-
ings as a benchmark for the associated risk and, in some instances, 
purchased credit default swaps (insurance that covers the risk of 
the asset, or the debtor’s failure to pay back the money loaned) to 
cover the risk.

So how does this lead to litigation? Consider the following all-too-
real scenario: A borrower contacts a broker of subprime loans to 
obtain financing for a $300,000 second home that he believes he 
will be able to sell for a profit in three years. The borrower has an 
annual salary of $50,000 and has $5,000 to use as a deposit. The 
borrower cannot get approval for a conventional loan because of 

The result is greater access to credit for borrowers who could 
not otherwise obtain it, with greater risk but higher returns for 
the lender.
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his credit history, his limited available income and the minimal 
deposit compared to the value of the home (creating a high loan-
to-value ratio). His broker suggests a subprime loan vehicle that 
does not require poof of income and the two agree to misstate the 
borrower’s annual income as $75,000. The appraiser appraises the 
property at $360,000, or 120 percent of the actual value, to show 
instant equity for the borrower and to decrease the loan-to-value 
ratio. The lender approves the loan with this information. The 
loan is sold into a security pool where an investment bank bundles 
it into a mortgage security with 2,000 other subprime loans. A 
credit rating agency grades the security at its highest rating and 
a national company, relying on the grade as a bellwether for the 
security’s risk and return, purchases shares. Other investors and 
banks that participate in the security also purchase credit default 
swaps to cover the risk of their investment.  

As long as the housing boom continues, and the value of the in-
vestment home continues to rise, every party stands to profit. But, 
of course, the bubble bursts and the housing market slows, indi-
cating that the property’s value will not increase. The borrower, 
unable to make payments or to refinance, defaults on his loan, and 
foreclosure proceedings are initiated. Because of a high default 
rate among the bundled mortgages, the security’s value plummets 
and it is regraded at the lowest rating. This results in the national 
company losing money on its investment, the investment bank 
losing money on its security, and the insurance company facing 
claims on the issued credit default swaps. Needless to say, there 
are many variants to this scenario.

If the recent (and anticipated) wave of litigation is any indication, 
no one involved in this scenario is immune from litigation. Lend-
ers currently face the largest volume of litigation including, most 
prominently, lawsuits filed by borrowers trying to get out of their 
loans. Federal and state officials are also taking aim at lenders, 
charging them with everything from fraud and deception to viola-
tion of consumer protection laws. Investment banks are bringing 
suit against the lenders that originated subprime loans demanding 
that they repurchase loans that are in early default. Employment 
litigation against subprime lenders is also on the rise, ranging from 
improper termination claims to allegations that retirement plans 
funded with company stock were not prudent investments. To the 
extent not already initiated, additional investigations by federal 

In 2006, the Mortgage Asset Research Institute reported 
that a sampling of 100 stated income loans (loans that do 

not require proof of income) revealed that 90 percent of the 
borrowers reported an income of at least 5 percent higher 

than that on record with the IRS.
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law enforcement authorities, state attorneys general, state regula-
tory agencies and federal banking regulatory agencies, as well as 
shareholder and investor class actions are all on the horizon.  

But lenders are not alone. Borrowers, brokers and appraisers are 
being investigated for mortgage fraud and related state and federal 
violations. Mortgage fraud is defined by the FBI as the intentional 
misstatement, misrepresentation or omission by an applicant or 
other interested parties, relied on by a lender or underwriter to 
provide funding for, to purchase, or to insure a mortgage loan.  
It includes falsifying loan applications, creating fake loan docu-
ments and preparing inflated appraisals. Mortgage fraud is punish-
able by up to 30 years in prison or a $1 million fine or both.  

While much attention has been given the sympathetic borrower 
who enters into a loan that he cannot afford, data shows that no 
category of participant is entirely free from fault. In 2006, the 
Mortgage Asset Research Institute reported that a sampling of 100 

stated income loans (loans that do not require proof of income) 
revealed that 90 percent of the borrowers reported an income of at 
least 5 percent higher than that on record with the IRS. The same 
examination showed that a whopping 60 percent of the borrowers 
inflated their income by more than 50 percent. The FBI reports 
that an audit of more than 3 million loans found that up to 70 per-
cent of defaults were linked to misrepresentations on loan applica-
tions by brokers and borrowers. State and federal agencies have 
levied similar allegations against appraisers, contending that they 
conspired with borrowers and brokers to defraud lenders (and, in 
some instances, with lenders to defraud borrowers) by inflating 
home values. 

Investment banks, while potentially protected by virtue of the 
rescue plan, also face the risk of litigation. State and local govern-
ments, as well as national and foreign banks, were major investors 
in mortgage securities. They have the power to bring (and have al-
ready brought) considerable lawsuits. Claims levied by investors 
range from breach of contract and breach of fiduciary duty to fraud 
and misrepresentation. Investment banks have also seen lawsuits 
from communities that bore the brunt of the market’s collapse. One 
of the more creative claims includes Cincinnati’s charge that banks 
created a public nuisance by trading in loans with a high default 
rate which resulted in a depletion of the local tax base. Rating agen-
cies are also being investigated. Indeed, while many agencies have 
sought to limit liability by instituting new regulations for mortgage 
security rating, they are not immune from suit. Investigations by 
the SEC accusing agencies of failing to properly evaluate the risk 
of mortgage securities, failing to disclose known risks and ignoring 
conflicts of interests, have supported (and potentially prompted) re-
cent suits by shareholders and state attorneys general.   

There is no foreseeable end to this tidal wave of litigation, 
nor any clear limitation on who is subject to its reach.



Investors that purchased mortgage securities are also subject to 
litigation. Companies forced to write down devalued mortgage re-
lated assets, resulting in a negative impact on net income, are fac-
ing potential lawsuits by shareholders. Even companies that did 
not participate in mortgage securities may be vulnerable as the de-
clining market leads to increased shareholder scrutiny. And with 
the increase in lawsuits against investors and banks, the insurance 
companies that issued credit default swaps are facing heightened 
claims submissions and potential litigation.  

There is no foreseeable end to this tidal wave of litigation, nor 
any clear limitation on who is subject to its reach. With juries and 
courts potentially sympathetic in light of the nation’s financial cri-
sis, litigants (and their attorneys) are expected to become more 
creative in their quest for money that is already lost and their ef-

forts to shift and assign the blame. The impact of government bail-
outs and other actions may further complicate the picture. With 
potentially many billions of dollars at stake in an already tumultu-
ous economic environment, the explosion of litigation may end up 
being another consequence of the current subprime mortgage and 
financial crises.                                                                             n

Ronald A. Sarachan (Sarachan@ballardspahr.com), a partner 
and head of the White Collar Litigation Group at Ballard Spahr 
Andrews & Ingersoll, was formerly an Assistant United States 
Attorney and Chief of Major Crimes in the U.S. Attorney’s Office 
in Philadelphia. Daniel JT McKenna (McKennaD@ballardspahr.
com) is a litigation associate in the Consumer Financial Services 
Group at Ballard Spahr Andrews & Ingersoll.

Mortgage fraud is defined by the FBI as the intentional 
misstatement, misrepresentation or omission by an 
applicant or other interested parties, relied on by a lender 
or underwriter to provide funding for, to purchase, or to 
insure a mortgage loan.
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A former prosecutor and New York City transplant who now 
lives in Northern Liberties, Sayde J. Ladov has been heav-
ily involved in Bar activities for more than 25 years. In 2006, 
she won a tough election fight to become Vice Chancellor of 
the Philadelphia Bar Association. In 2009, she takes over as 
Chancellor. She’s ready, waiting and raring to go. 
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And so started the life of the Philadelphia Bar Association’s 82nd 
Chancellor, Sayde Joy Markowitz Ladov. To know Sayde today, 
you must know from where she came. 

Sayde is named after her maternal grandmother Sadie (hereinafter 
referred to as Sadie the First), who emigrated from Austria to the 
United States by ship in 1900 with $25 in her pocket, planning to 
enter into an arranged marriage with a distant cousin. On board, 
Sadie the First met a woman, Sadie Castin (yes another Sadie); 
they became fast friends. Having cleared immigration at Ellis Is-
land, Sadie the First saw that her intended was an ugly old man, 
so she said to Sadie Castin, “I’m not staying around for this one. 
Let’s go into New York City and start our lives.” Off they went. 

Thus it is no surprise that when Sayde Markowitz was on a career 
path in the Bronx District Attorney’s office in the early 1980s, 
when she met her husband David (and knew that “I loved this 
man and also knew that he was going to be good for me”) but was 
unsuccessful in convincing him to move to New York, she simply 
moved to Philadelphia for “my latest adventure.” 

Sadie the First enrolled in and graduated from high school, an un-
usual accomplishment for a woman of her background and means. 
She also fell in love with an Austrian émigré, Harry Fliss. He was 
six feet tall, handsome and a “good dresser.” He started a win-
dow cleaning business on 14th Street in Manhattan. Sadie the First 
and Harry got married, moved to Harlem, and later moved to the 
Bronx. The couple had three children: Nettie, Helen and Selma.  

Sadie the First died of stomach cancer at the age of 50, when Sel-
ma was 19. Overnight, Selma became an adult. She finished high 
school, went to work for a children’s’ sportswear company and 
soon started selling wholesale to various companies in New York. 
She learned about success and the hard work it takes to achieve it 
at an early age. Romances came and went, but in 1953, at the age 
of 23, she met and married Aaron Markowitz.  

Like Selma, Aaron was a first-generation American who had 
grown up in the Bronx. His parents had emigrated from Kiev, via 
Hamburg and England, working in each city until they had enough 
money to move on, growing ever closer to the United States. Once 

As the story goes, Sayde Ladov was born talking. After birth, 
rather than crying, Baby Sayde looked around and saw her 
mother, Selma, lying on the delivery table. In a very clear 
voice Baby Sayde said, “Are you my mother?” Selma replied, 

“Yes.” The baby then said, “What is my name?” Selma replied, “Sayde 
Joy Markowitz.” Next the baby said, “Do you think you could get some-
body to clean me up a little, maybe get me a blanket?” Once appro-
priately swaddled, the baby spoke to those in the delivery room who 
were, understandably, standing in profound silence. “Hi, I’m Sayde. 
It’s wonderful to meet you.”
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here, they saved their money and bought a farm (yes, a farm!) in 
the Bronx on Noble Avenue. At that time, it was considered “the 
country.”

Aaron was born in the early 1920s into a traditional Orthodox 
Jewish home run by his mother, a pious orthodox woman. Aaron 
grew up in a family that had left everything behind to escape op-
pression; it inculcated in him a sense of responsibility to act on 
what he believed. When Civil War broke out in Spain in the mid 
1930’s, underage Aaron wanted to enlist with the Loyalists. His 
parents were successful in dissuading him then, but once World 
War II broke out, Aaron went off to war.  

For Aaron, all signs pointed to a career in the Army. Although he 
received shrapnel wound in his eye while fighting in the Pacific, 
he was sufficiently recovered at the war’s end and was promoted 
to the rank of master sergeant. But in the early 1950’s he got into 
a bad fight with another soldier who called him a “kike.” Anti-
Semitism was accepted at that time, so Aaron was punished for 
the fight. He cut a deal with the Army, taking an honorable dis-
charge. 

Soon he met and married Selma. While not outwardly devout, 
Selma’s Judaism dovetailed with the cultural religiousness that 
Aaron had developed during war, when he lost his faith in God. 
For Selma, Judaism was learning and living by appropriate Jewish 
values, which always included the notion of giving back, the value 
of family and of education. To this day, Selma carries her Judaism 
from within – recognizing that the four walls of a synagogue are 
not nearly as important as the values within a person.

Aaron became a successful shoe salesman and soon developed 
relationships with both Naturalizer and Selby shoes. He became 
the purchaser for 12 stores, though his base was the Mandahattan 
store on the corner of 39th Street and 5th Avenue, where he also 
sold shoes. As Sayde grew older, her father’s career exposed her 
to a diverse underground culture. Since Naturalizer shoes carried 
extra-large sizes, the store was a favorite for many cross-dressers. 
Many of those in transition came to rely on Aaron for help in pick-
ing tasteful and attractive shoes that fit their large feet. 

Due to his deteriorating physical condition, Harry lived with Sel-
ma, Aaron and Sayde from the day she was born in 1955 until his 
death in 1963. They shared a room, including his various medica-
tions and oxygen tank.
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Harry was also a built-in babysitter. “He was my pal and my bud-
dy. He would walk me to school and walk me in. The relation-
ship I had with him was very close,” says Sayde. “He was a natty 
dresser. He would pull out the silk linings from these incredibly 
expensive hats that he wore and give them to me to play with. Be-
cause I was an only child, my mother would say, ‘Pop, you have 
to let Sayde grow up – you can’t smother her.’”

The year 1963 was one of tremendous sadness. John F. Kennedy 
was killed. Harry died at the age of 68; it was 8-year-old Sayde’s 
first experience with death. To this day, whenever Sayde talks 
about her Grandpa Harry, she smiles and says, “He was the soul of 
kindness. He used to say, ‘I want to feel the kisses on my cheeks 
while I’m still alive.’”

That same year, Selma tragically gave birth to a stillborn baby. 
It was a devastating and bewildering time for the family. They 
moved to another apartment, closer to her Aunt Helen, to start 
life anew.

A chapter in Sayde’s life had closed, and a new one opened. She 
started attending a new school and had a bedroom to herself. 
A year-and-a-half later her mother decided to go back to work, 
and Sayde became a “latchkey child.” It was at this time that she 
learned one of her mother’s favorite expressions: “For those ad-
versities in life that do not destroy us, we are all the more stronger 
for having survived them.”

It became patently evident that Sayde was a gifted child. From first 
grade on, her parents were told “enrichment, enrichment, enrich-
ment.” The more they offered, the more Sayde took in and learned. 
In second grade she was given third grade work. By fourth grade, 
she tested at a 12th-grade reading level. Her parents were offered a 
full scholarship for Sayde to attend the Dalton School in Manhat-
tan, the premier private school of its time. But it was not to be.

Selma did not want her daughter to be treated as a poor scholar-
ship student, so Sayde stayed in public school and continued to 
absorb and learn everything that New York City had to offer: art, 
history, classical piano instruction, formal voice training, foreign 
languages, theatre, concerts, the list goes on. Sayde entered high 
school in 1969, one month before she turned 14. In the 10th grade, 
she auditioned for and got into the New York All-City Choir, stay-
ing with them through college. Before the age of 20 she had sung 
at Carnegie Hall and Avery Fisher Hall.

Sayde graduated from high school in three years and started col-
lege at Fordham University two months before she turned 17. She 
then finished college in three years and graduated in the spring 
of 1975, six months before turning 20. Although she had wanted 

“For those adversities in life that do not destroy us, we 
are all the more stronger for having survived them.”
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to be a diplomat, she was too young to take the Foreign Service 
exam. Ever practical, Selma reminded her that she had to make a 
living, so Sayde applied to law school.

She went to Fordham University Law School, graduating in 1978 
at the ripe old age of 22. In keeping with her history of over-
achievement, Sayde started working at the Bronx District Attor-
ney’s office in August 1978, two months before her 23rd birthday 
after passing the New York State Bar Exam. 

At that time, New York City and its five boroughs were a world 
unto their own, and there was an excitement that was palpable. 
The Upper West Side was becoming fashionable again, there was 
disco, the gay liberation movement, and the secure knowledge 
that everyone who lived in New York knew they lived in the best 
city in the entire world. Sayde was successful, had her own apart-
ment, a career and knew many people from all walks of life.

Then, in 1981, many of her friends started dying from AIDS. To 
this day she remembers how awful it was to see people who were 
just like her – young, single, loving life and wanting to live no-
where else – simply disappearing to a scourge. 

That same year Sayde met David Ladov at party in New York City. 
She knew quickly that she wanted to marry him, and assumed that he 
would move to New York. But try as she might, she was unable to 
convince the relatively new domestic relations attorney to move. So 
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she started studying for the Pennsylvania Bar Exam, left the Bronx 
District Attorney’s office (just shy of four years) and in 1982, over 
the July 4th weekend, she moved to Jeffersonville, Pa., where three 
weeks later she took (and passed) the Pennsylvania Bar exam.

Sadye and David were married and went on their 10-day honeymoon. 
She came back to a loving husband, but no job, no independent life, 
and no friends. That was when she discovered the Philadelphia Bar 
Association. 

Sayde clearly remembers walking into the Widener Building, taking 
the elevator to the second floor and meeting Vivian Everman, who 
worked as the receptionist at the Bar Association from the early 1960s 
until her retirement in the mid 1990s. Vivian was the “keeper of the 
placement book, an old loose-leaf binder that had local job listings in 
it for attorneys,” says Sayde. She answered an ad for Berkowitz and 
Leabman, got the job and worked there for seven years. She adds, “To 
this day, I credit Sid Leabman with teaching me plaintiff’s personal 
injury litigation.”

Sayde began trying cases right away. She started forming profes-
sional relationships and joined the Bar Association. It was both 
professional and personal. “I desperately wanted to learn how to 
be a Philadelphia lawyer,” says Sayde. “I loved my husband, but 
I didn’t want to be just ‘Mrs. David Ladov.’” For that reason, she 
never even thought about working in Montgomery County - that 
was where David was making his own name. Needing her own 
professional space, she picked Philadelphia to work. 

Life for Sayde and David was good in those years. They bought a 
house in the Poconos. David opened his own firm, and Sayde be-
came more involved with the Philadelphia legal community. She 
recalls with great fondness a remark made to her in open court by 
the late Judge Stanley Greenberg. “He called my name and said, 
‘That sounds like a fan dancer.’” Sayde was neither shocked nor 
offended because she realized that she was, in fact, something 
quite different than what Philadelphia was used to.

When she started working in Philadelphia, she found that most 
female attorneys were in estate practices. There were only six fe-

In December 2006, in a hotly contested election, Sayde 
Joy Markowitz Ladov was elected Vice Chancellor of the 

Philadelphia Bar Association.
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male personal injury litigators. She felt the insular nature of the 
Philadelphia legal community and realized that something she had 
learned early on in New York was also true here, explaining, “You 
have to learn how to discriminate between the person who means 
you harm, and the person who is trying to help or compliment you 
in an inartful way.”

In 1986, she and David had their first child, Hillary. Sayde worked 
up to one week before her due date and went back to work when 
Hillary was 11 weeks old, leaving her in the competent and loving 
care of her fulltime nanny, Rachel. During her first afternoon back 
in the office, she realized with some horror that she had not called 
home to check in. She immediately called, and Rachel said, “If ev-
erything wasn’t OK, don’t you think I would have called you?” 

At that moment, Sayde says she realized that she could be both a 
mother and a lawyer, one not competing with the other, but working 
together as part of her whole being. That same year she and David 
built a home in Blue Bell, which they moved into in December.  

With the encouragement of Sid Leabman, Sayde continued to get 
more and more involved with the Bar Association. In 1988, she 

became pregnant again, but then had to face the same trauma her 
mother had 25 years earlier. She gave premature birth to another 
little baby girl who died. And Sayde’s world fell apart. 

“I felt like a failure, and I became very depressed,” she says. She 
got help, was placed on medication and, like Selma, rebounded. 
When she became pregnant again, she was put on bed rest for the 
last six months of the pregnancy, though she continued to work 
from home. Lauren Ladov was born full term and healthy in Oc-
tober 1989.

Ten weeks later, when Sayde called to arrange her return to the 
office, she learned that she had been replaced because of her ex-
tended absence - even though she had continued to work on cases 
and tasks while on bed rest. She was told the firm needed some-
body who could be in court all the time but that they decided not 
to tell her until after Lauren’s birth because “[we] didn’t want to 
do anything to upset you or the pregnancy.”

Over the next 13 years, Sayde continued with her Bar work, becom-
ing ever more popular and noticeable, not only at Bar social events 
but also at committee and section meetings. She chaired several 
important committees and was elected to the Board of Governors 
and then as an officer four times thereafter. In December 2006, in a 
hotly contested election, Sayde Joy Markowitz Ladov was elected 
Vice Chancellor of the Philadelphia Bar Association.

When you walk down the street with Sayde today, you 
have to stop every 30 seconds. Everybody seems to 
know her.
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She worked at three different firms and finally found her “pro-
fessional home” at Abraham, Lowenstein and Bushman, where 
she has worked since 2002. After one month there, Sayde said, “I 
knew from the first day that this was where I belonged and where 
I needed to be.” Her partners feel the same way. She was instru-
mental in the firm’s recent merger with the Baltimore firm of Offit 
Kurman, LLP effective Oct. 1, 2008.  

Knowing Sayde’s history and family story makes it clear why 
Sayde is who she is.

She even defied her own expectations when she left both the city 
and job she loved. Just like her grandmother, Sadie the First, who 
decided to change course on a moment’s notice and took another 
path without looking back. 

When you walk down the street with Sayde today, you have to 
stop every 30 seconds. Everybody seems to know her: judges, 
lawyers, clients, city politicians, people who have recently seen 
her on “It’s Your Call” (she was the first attorney guest when the 
program debuted 12 years ago, and she continues to be invited 
back regularly), folks from her synagogue or the gym. She radi-
ates a personal warmth that is genuine and palpable.

People from every walk of life, every race, ethnicity, sexual orien-
tation, Democrat and Republican, even if they have only met her 
once, remember her. They know that when they talk, she listens. 
Her father Aaron (who died in February 2000) was the same way. 
He never saw race, religion or sexual orientation. He just saw dif-
ferent types of people, no one better than the other, but all differ-
ent. By his example, Sayde learned that the key to humanity is the 
notion of respecting diversity for its inherent value. 

But the most influential person in her life is her mother, Selma. 
Sayde say, “My mother went back to work when I was 10. There 
was no economic reason to return to work, but she did it for her 
own sense of satisfaction, personal growth and development. 
Since it was 1965, she took a lot of flack from a lot of people for 
doing it. At that time, women who stopped working to raise their 
family had not yet started to return to work in any significant num-
ber. My mother was probably a liberated woman in that regard but 
didn’t know it.

“The reality was just that she needed the intellectual stimulation, a 
sense of purpose and self-fulfillment. She was and is my strongest 
role model.”

Yet the single most important event in Sayde’s life was the death 
of her child. “That experience has given me so much more empa-
thy for my clients and what they go through.” She says. “Because 

“The reality was just that she needed the intellectual 
stimulation, a sense of purpose and self-fulfillment. She 

was and is my strongest role model.”
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I was a victim of somebody else’s negligence and participated 
in the legal system as a result, I now understand how others feel 
when they experience a tragedy and have to go through the system 
themselves.”

After 26 years of marriage, she is certain and clear about her hus-
band David. “I love my husband more now than when I married 
him. We have a warm and comfortable and loving relationship. He 
is my sounding board, my pal, he gives me tremendous latitude and 
support to do this other full time volunteer work, and he is a really 
nice guy who was and continues to be a fully engaged co-parent.
He is a very talented lawyer, he is devoted not only to his fam-
ily but his community, and he really exemplifies what a partner 
in a marriage or a significant relationship ought to be – my best 
friend.

And it is with this best friend that she enjoys sharing her favor-
ite meal. A Caesar salad with anchovies, New York strip steak 

with onions and mushrooms, sautéed spinach, a good bottle of 
red wine, cheesecake for dessert and coffee with Sweet and Low, 
because “you always have to watch those extra calories.”

So there you have her. Sayde Ladov. Someone who used to be from 
New York, but considers herself adopted by the City of Philadel-
phia, a city to which she is permanently devoted. Those of us who 
have known her for years realize that though she may be blonde, a 
former prosecutor and imported from the Bronx, she is, in fact, a 
Philadelphia lawyer.                                                                     n

Paul Kazaras is Assistant Executive Director of the Philadelphia 
Bar Association.  He met Sayde through the Bar Association and 
has known her for more than 25 years.



42   the philadelphia lawyer   winter 2009

Questions
          with new

Chancellor Sayde Ladov

Q: Why did you run for Chancellor?

A: I am absolutely thrilled to become the 82nd Chancellor of the Philadelphia Bar Associa-
tion. Next to my wedding and the birth of my two beautiful daughters, I can honestly say that 
becoming Chancellor of the Philadelphia Bar Association is one of the highlights of my life.

I have waited a long time and paid a lot of dues to get here, so I’m ready to hit the ground run-
ning.

Now some folks might wonder why being Chancellor feel so momentous and meaningful to 
me. I think it helps to know a bit about my background. I come from working-class parents – a 
father who worked as a shoe salesman and a mother who was a bookkeeper. As Jewish, civic-
minded individuals, they taught me to live by the values of Tikun Olam – which is a Hebrew 
term that means “repairing” or “perfecting the world.”

Combine that upbringing with my Jesuit education at Fordham University, where I completed 
both my undergraduate and law degrees and where I learned the concept of leading by serving, 
and you have a fuller understanding of the motivations that drive me.

I want to be worthy. It’s what my parents and grandparents taught me, and it’s what the Jesuit 
priests taught me. To be a good person. A mensch.

As a Philadelphia lawyer, I have the ability to serve and make a difference in the world. Tikun 
Olam. Heal the world through service.



the philadelphia lawyer   winter 2009  43

Q: What drew you to the law?

A: I do think that being a lawyer is a noble profession. But my 
reasons for going to law school were far more practical. As my 
mother Selma constantly reminded me, I was going to have to 
work for a living. I was 20 when I graduated from college, and I 
was too young for the Foreign Service, so I chose law school.

I think there are many reasons why people choose to practice law. 
Some of us were searching for a respectable profession. Others 
wanted to make a decent living. Most of us wanted a career that 
allows us to use our mental and verbal skills, and law seems to fit 
that bill.

But no matter the motivation or the path we’ve chosen, whether 
we work in the criminal justice system, serve the public interest, 
engage in commercial or personal injury litigation or family law, 
we do share a common purpose.

Too often, lawyers are portrayed as less than savory characters 
who are motivated by money or personal gain. As an active mem-
ber of the Philadelphia Bar Association, I know that this couldn’t 
be farther from the truth.

As Philadelphia lawyers, we have an obligation to represent un-
popular causes and, at times, unpopular people. As tough as that 
is, we cannot shirk from that obligation.

Q: Why is leadership development so important to you?

A: As Chancellor, I am just one person who is in a leadership 
role for 12 months. While I promise that I will give this Bar As-
sociation my undivided attention and devotion over the next year, 
I need to know that there will be people coming up through the 
ranks who can continue to lead us in challenging times.

What about five years down the road? Or 10? Or 20 years from 
now? What are we doing today to ensure that the Philadelphia Bar 
Association will fulfill its mission of promoting access to justice 
and serving the profession?

These are challenging times. This Bar Association needs strong, 
vibrant leaders who can help navigate the shoals of this difficult 
economy, face changes in technology, address work life balance 
issues and changes in the way we actually practice law. It is im-
perative that we groom leaders who are savvy in all these areas to 
protect the professional interests of the Bar.

I think that leadership development is relevant to every attorney. 
As litigators, we’re leaders in helping juries arrive at conclusions. 
As negotiators, we seek to lead parties to amicable solutions. As 
advisors, we lead clients, corporations and representatives of our 
government to new opportunities and ways of thinking.

Simply by being Philadelphia lawyers, we are called to a life of 
leadership and of service. 

So it’s important that we take stock of our skills and spend some 
time assessing and developing our own individual leadership 
styles and abilities. Not only will it make you a better lawyer, but 
it will make you a better human being and empower you to con-
tribute more fully in repairing our world. Tikum Olam.

Q: Our last Chancellor, Michael Pratt, focused a great deal in 
2008 on diversity. Where do you stand?

A: Mike spent his year as Chancellor pushing our membership 
to embrace diversity across the legal profession. I pledge not only 
to continue that commitment, but to broaden it.

As a former New Yorker, as a Jew, and as a woman, I know what 
it feels like to be tagged as “other.”

To me, diversity refers to human qualities that are different from 
our own and those of groups to which we belong, but that are 
manifested in other individuals and groups. Dimensions of diver-
sity include but are not limited to age, ethnicity, gender, physi-
cal abilities/qualities, race, sexual orientation, educational back-
ground, geographic location, income, marital status, military 
experience, parental status, religious beliefs, work experience and 
job classification.

Q: How do you manage work-life balance: being an attorney, 
a wife, a mother?

A: I am extremely fortunate to be happily married for 26 years 
to the same man, the wonderful David Ladov, who is a senior 
partner at Cozen O’Connor. I know I’m lucky. My husband has 
been an extremely supportive and cooperative partner. Most of 
my career, he’s the one who has served as the emergency contact, 
running to school if needed. 

I will always remember going to a Bench-Bar Conference in Bal-
timore and running into Judge Sandy Moss. She looked at me and 
said, “How are you doing?” Of course, I started talking about all 
my activities, about David and the kids and work. She saw the 
stress I was operating under, and said some words that I’ve never 
forgotten.

She said, “Sayde, some days, you’re going to be a great lawyer, a 
good mother and a lousy wife. On other days, you may be a good 
lawyer, a lousy mother and a great wife. Some days it may all be 
bad. 

“You need to be kinder to yourself. More forgiving. There will be 
dust bunnies. Live with it.”
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The 2009 Initiatives in Sayde’s Words
Leadership Development

For many of us, leadership doesn’t come naturally or automati-
cally. Typically, someone promotes us, or asks us to take on a 
case or lead a project, and poof, you suddenly find yourself in a 
leadership role.

But a title, power, responsibility or obligation of leadership does 
not guarantee success. You may have won an election or been ap-
pointed chair of a committee, but that does not mean that you 
will be successful in operationalizing a vision, delegating duties, 
managing your time or inspiring volunteers.

For many of us, leadership is not naturally inherent, but rather, is 
a learned activity. For me, leadership is not a title; it’s what you 
do. And I believe that leadership skills are critical for a voluntary 
membership organization like the Philadelphia Bar Association.

My goal over this next year is to develop a cadre of new leaders 
who will be active in helping to move the Philadelphia Bar As-
sociation further into the 21st century. 

Now there is absolutely nothing wrong with any of our current 
leaders. I am simply making the point that this Bar Association 
is 200-plus years old. And part of our current responsibility is to 
ensure the health of our Bar Association for the next 200-plus 
years. For the sake of our membership, we must work to guarantee 
that there will be new, progressive, exciting leaders coming up to 
move this Bar forward.

Help Desks for pro se litigants
 
It’s one thing to say that you have access to the judicial system. 
It’s another thing entirely to make that access meaningful.

As attorneys, we know firsthand that the impact of the pro se com-
munity on the effective administration of justice is overwhelming. 
That’s why I want to create a zip system, using a model borrowed 
from Allegheny County, that provides volunteer lawyers on a two-
hour rotating basis to zip into Court, answer questions and explain 
the process and procedures to folks without attorneys.

It is not my intention in this time of economic uncertainty to ask 
law firms to fund this or to increase their financial commitment 
beyond what they have already pledged annually to Raising the 
Bar.

Instead, I am asking firms to give up one of their treasures … their 
lawyers. I am asking firms to make their lawyers available for this 
limited representation, which will take no more than two hours on 
any given day.

Reactivating the Military Affairs Committee

We will recruit people who know how the military functions to 
be a resource to our service members and their families, to offer 
help and outreach. It doesn’t matter whether a service member is 
coming home, being redeployed or staying in Iraq or Afghanistan. 
I want the Philadelphia Bar Association to fulfill its mission of 
service and help these dedicated men, women and family mem-
bers in any way possible.

These families may need our help navigating the bureaucracy of 
the Veterans Administration, which can be overwhelming. They 
may need help in accessing services from other government in-
stitutions. They may require our support and advocacy on other 
legal matters.

My father, like many of your parents, served in World War II, and 
later in Korea. He came home to the G.I. Bill and a network of ser-
vices. That’s the way it should be. As a veteran, you’ve sacrificed 
for your country, and that service should be honored. However, 
I grew up in the era of Vietnam, and I saw the horrible way that 
veterans were treated when they returned home. I never want to 
see that again.

That’s why the Philadelphia Bar Association will do its part with 
the Military Affairs Committee to help service members readjust, 
to ensure that they receive all due benefits and act as a resource 
for their legal needs. This is about serving the community; this is 
what we do as lawyers.

Pursue Civil Gideon

It is axiomatic that our founding fathers decreed that citizens of 
the United States have the right to life, liberty and the pursuit 
of happiness. As a result of the landmark decision in Gideon vs. 
Wainwright, the U.S. Supreme Court held that all criminal de-
fendants are entitled to counsel and if a defendant was indigent, 
counsel would be provided. 

But no comparable guarantee currently exists on the civil side.
I would argue that there are critical issues in the civil justice sys-
tem such as housing and custody that should fall under the same 
constitutional protection. Someone who faces losing their home 
or child or parental rights should have legal representation regard-
less of their ability to pay.
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As Chancellor, I am forming a task group to undertake a feasibil-
ity study of whether Civil Gideon should be guaranteed in cases 
involving custody and housing eviction or foreclosure. This task 
force will review preliminary recommendations made by the Pub-
lic Interest Section to determine both feasibility and funding.

Building a new Family Court

Right now, we have a physically divided Family Court. Families, 
attorneys and judges go to 1801 Vine St. for Dependency and De-
linquency, and to 34 S.11th St. for everything else. Because of 
this physical split, lawyers and litigants alike have to travel from 
one end of town to another. It’s an understatement to say that the 
physical plant leaves something to be desired.

There are plans to build a new, unified Family Court at 15th and 
Arch Streets, and Gov Ed Rendell has allocated $200 million in 
his capital budget to fund this building. In addition, Court admin-
istration has released funds to have an architecture firm prepare 
plans for that building.

This year, I led an ad hoc committee composed of family law 
lawyers representing the private bar, advocacy groups, the district 
attorney and the city solicitor’s office to discuss what the perfect 
family court would look like, because Philadelphia families de-
serve nothing less.

We have met with representatives from the architecture firm, 
Court Administrator David Lawrence, Family Court Adminstra-
tive Judge Kevin M. Dougherty, Family Court Domestic Relations 
Division Judge Margaret Murphy and State Supreme Court Chief 
Justice Ron Castille and presented our wish list. We’re ready to 
make this wish list a reality.

We understand that we’re facing difficult economic choices. But 
children and families in need simply cannot wait for a more ad-
vantageous economic climate. In fact, it is especially during dif-
ficult economic times that families are most stressed and need the 
greatest amount of support.

We must start the Family Court building now. I am urging Gov. 
Rendell to release the $200 million in capital funds. I will also 
continue to advocate to city and state government representatives 
that the Philadelphia Bar Association strongly supports construc-
tion of a unified family court.

We offer ourselves as an honest broker to do whatever needs to 
be done to get this building built. The families of Philadelphia 
deserve no less.

Upon Further Review

As lawyers, we thrive on information that is obtained quickly, 
that’s relevant to our practice and focuses exclusively on the legal 
needs of the five-county practitioner. It’s our responsibility to keep 
up with trends and decisions. In an era of iPhones and BlackBer-
ries, we are expected to know everything at a moment’s notice.

That’s why we have launched a new, free Web publication called 
Upon Further Review, written entirely by lawyers, for lawyers. 

Upon Further Review provides our membership with an online 
package of information that addresses your most relevant needs. 
Each month, Upon Further Review will showcase a major feature 
article on a relevant topic. We’ll also publish a variety of news 
and analysis that cover all aspects of the law, from trends to trials, 
from case analysis to opinion pieces.

Since this is published online, we have the ability to push new 
stories and provide updates simply and easily.

To make this site even more relevant, we’ve created a package of 
RSS feeds that link legal news from a variety of key sources, from 
local sites like philly.com and the Philadelphia Business Journal 
to national sites like The New York Times and The Washington 
Post.

Rather than having to subscribe to or read several different papers 
each day for the day’s legal news, you can simply bookmark the 
Upon Further Review Web site and check the RSS feeds on a daily 
basis. For those of you who do not work in traditional office en-
vironments or choose not to subscribe to costly legal newspaper 
subscriptions or services, the Philadelphia Bar Association now 
provides an online publication that offers timely and interesting 
material that should assist you in your practice.

There are also mechanisms for comments, so we look forward to 
hearing from our members.
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The Vidocq 
Society

An all-volunteer 
group dedicated to 
solving cold cases
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By William L. Fleisher

Lunch on President’s Day 1990 attended by three forensic experts 
spawned a Philadelphia organization named in Vidocq’s honor. 
As often happens on such occasions, the conversation on that day 
quickly turned to crimes, solved and unsolved. The extended, aca-
demic discussion prompted the diners to formalize their meetings 
and invite crime professionals, active and retired, to try to solve 
“cold” cases over lunch. 

The Vidocq Society has been convening every month at the Down-
town Club for 18 years. Today, it boasts more than 160 members in 
the U.S., Europe and the Far East, including prominent investiga-
tors, government and private, as well as internationally-renowned 
forensic experts in the fields of pathology, criminology, dactylog-
raphy (fingerprints), forensic dentistry, psychology, polygraphy 
and anthropological facial reconstruction. The District Attorney 
of Philadelphia, several past and current federal prosecutors and 
luminaries at the bar are members, along with persons having no 
formal credentials save an interest in mysteries.

The Society offers pro bono advice to any law enforcement agency 
with an especially difficult unsolved case. In response to a demon-
strable need over the years, members of the Society have present-
ed free “cold case” homicide seminars for investigators around the 
country.  At a black tie dinner each fall, the Society presents medals 
to recognize remarkable achievements in the art of investigation.  
Past honorees include a number of Philadelphia homicide detec-
tives for a wide range of cases. In connection with new investiga-
tion leading to the confession of Marie Noe to smothering eight 
of her 10 children between 1949 and 1968, the Society recognized 
Stephen Fried, former editor of Philadelphia magazine, the late 
Dr. Halbert Fillinger, former Montgomery County coroner, and 
former medical examiner investigator Joseph McGill.  

Every month over dessert, a Vidocq Society member or a guest 
presents facts and evidence concerning an unsolved homicide.  
Society members pose clarifying questions and offer suggestions.  
Presenters often come away with new avenues of inquiry even in 
cases unsolved for more than a decade and where witnesses are 

Eugéne François Vidocq (1775-1857) was a police detective who practiced 
his craft in early 19th century France. In view of his earlier life as a reformed 
criminal, he also was Victor Hugo’s inspiration for both Jean Valjean and 

Inspector Javert in Les Misérables. Vidocq founded and was first director of the 
“Sûreté, forerunner of France’s national investigative service, the Police Judicaíre.  
The Sûreté was so far ahead of its time that Sir Robert Peel modeled Scotland 
Yard after it. Vidocq’s use of innovative investigative methods and his successes 
made him among the most famous personalities of his day.
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missing or known to be dead. Many cases are contributed by small 
police departments with modest investigative resources.  

Homicides unsolved in the “first 48” (hours) are exponentially 
more difficult to crack. Society members offer a fresh look at the 
case and act as a catalyst among police, prosecutors and the fam-
ily, to prompt interest in a renewed inquiry. Typical questions from 
members to detectives include whether they searched for ‘doer’s’ 
nucleic skin cells, whether old property has been reclaimed for 

DNA analysis and whether 
old polygraph charts have 
been preserved for review of 
“cleared” suspects. 

A few examples of the more 
than 150 cases the Society 
has considered formally il-
lustrate the range and chal-
lenges of cold cases.  

In 1992, James Dunn brought 
the Society the case of his 
son, Scott, last seen alive in 
Lubbock, Texas the previous 
year. A cursory search by lo-
cal police of the apartment 

Scott shared with his girlfriend Leisha Hamilton disclosed no 
evidence of foul play. Hamilton seemed unconcerned with Scott’s 
disappearance, and because no body was found, the case was rele-
gated to the missing person category. On the other hand, Mr. Dunn 
was convinced that Scott was murdered in the apartment because 
of a crudely cut and replaced piece of carpet the police had found 
there. At his prompting, the police conducted a Luminol examina-
tion; that is, a chemical search of the apartment intended to reveal 
blood evidence under special lighting. The presence of blood was 
found but not enough to persuade the local prosecutor that there 
was evidence of anything more than a fight. Vidocq Society mem-
ber and former Philadelphia Homicide Commander Frank Friel 
suggested that, if the area of carpet removed and replaced was 
sufficiently large, an expert could testify that the volume of blood 
on it would be inconsistent with life. With Vidocq Society help, 

such an expert opinion was obtained. Additional investigation by 
member and former Michigan Department of Corrections forensic 
psychologist Richard Walter helped Lubbock detectives obtain in-
dictments of Hamilton and her new boyfriend in November 1996. 
Hamilton was convicted of murder and sentenced to 20 years in 
prison. Her boyfriend was tried and convicted of a lesser charge. 
 
On Nov. 30, 1984, Drexel University student Deborah Wilson was 
found strangled in a stairwell outside a computer lab without her 
shoes and socks. Eight years later, Philadelphia Police Homicide 
Division Sgt. Robert Snyder and retired FBI agent Andrew Sloane 
presented the case at the Vidocq Society. Snyder noted that the po-
lice considered a Drexel University security guard to be the prime 
suspect, but evidence did not develop to charge him. Former fo-
rensic psychologist Walter developed a psychological profile that 
again pointed to the security guard. Dr. Fillinger, a former coro-
ner, suggested that the ligature might have cells enough for DNA 
testing. Other members suggested new interviews of the suspect’s 
wife or girlfriend about any foot fetishes. As the suspect had enlist-
ed in the U.S. Army after leaving employment at Drexel, Society 
members suggested a review of military records. They disclosed 
a number of complaints and, crucially, the suspect’s dishonorable 
discharge after court martial for stealing women’s sneakers and 
socks. The suspect’s ex-wife told the detectives her husband kept 
a collection of women’s sneakers. Former security guard David 
Dickson Jr., who came to be known as “Dr. Smell,” was arrested 
and convicted of murder in 1995. 

On a Saturday morning in February 1984, Terry Brooks, the as-
sistant manager of a Roy Rogers restaurant at Fairless Hills, Pa., 
was found brutally stabbed, beaten, strangled and asphyxiated in 
the restaurant’s kitchen. She was to have closed the restaurant the 
night before. The safe was found open with little money in it, and 
Brooks was found with her coat on. After 14 years, no suspect 
had been identified. Detective Sgt. Win Cloud, of the Falls Town-
ship Police Department presented the case to the Vidocq Society.  
His department had many suspects but the evidence connected no 
one to the crime. Several significant suggestions were offered by 
members. Member and retired Philadelphia Police Department 
Major Crimes Detective Edward Gaughan was assigned to further 
assist Sgt. Cloud. With the help of profiler Walter, the team identi-

The Society is 
not in comp-

etition with law 
enforcement 

agencies; but we 
share a common 
goal – justice and 

the search for 
the truth.

What we in the Vidocq Society try to do is to offer the 
investigator a fresh look at the case and to act as a 
catalyst between the police, prosecutors and the family, 

to get something going.
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fied and located a previously unknown boyfriend of Brooks. A 
trash run at his residence developed DNA from a cigarette butt. 
The boyfriend’s DNA matched DNA collected from the finger-
nail scrapings taken from Brooks years before. The boyfriend was 
picked up by the police and polygraphed by Vidocq polygraph 
experts Nate Gordon and me. After failing the examination, he 
confessed to the police, was convicted and sentenced to life in 
prison without parole.

In 2004, Detectives from the Hudson, Wisc., Police Department 
came to Philadelphia to brief the Society on a puzzling 2002 dou-
ble homicide of funeral director and his 22-year-old intern. Trav-
eling to Wisconsin, Vidocq member and former profiler Richard 
Walter reviewed the case file and profiled the killer. Based on the 
file, Walter suggested that detectives interview a priest who ap-
peared at the funeral home crime scene while police still were 
there. Walter felt something about the priest’s reported demeanor 
and subsequent interview was suspicious. Detectives re-inter-

viewed the priest, who had been transferred to another parish after 
the murders. Concluding from the interview that the suspect knew 
more about the crime than expected, they developed significant 
information that implicated him in the murders. Within days of his 
final interview, the priest hung himself. It was learned that he had 
confided in a church deacon who had not come forward.  Based on 
team work with Vidocq Society members, a “John Doe Hearing” 
convened at which the sitting judge ruled that the dead priest was 
most likely the killer of the both victims.

Much more than a gathering of individuals fascinated by murder 
and mayhem, the Vidocq Society today is an expert organization 
devoted to serving the public by discovering the truth, some of it 
fairly old. Fittingly, the Society’s motto is Veritas Veritatum - truth 
begets truth. In support of, rather than in competition with, law 
enforcement agencies, Philadelphia’s Vidocq Society considers its 
proceedings a practical expression of the tradition started by the 
world’s first great detective, Eugéne Vidocq.                               n



Understanding the Music Industry’s 
Changing Economy and Wall Street’s 

Interest in Song Catalogs

By Christopher J. Cabott 



Further, subject to a few exceptions, a songwriter will receive 
those royalties for his or her life and his or her heirs will continue 
to receive those income streams for 70 years after the writer’s 
death. Most traditional business assets do not produce this type 
of long-term, consistent income. It should therefore come as no 
surprise that articles keep reappearing in a variety of financial 
journals about Wall Street heading to Music Row to acquire song 
catalogs, despite the substantial decline of recording revenue. A 
discussion of the legal and business aspects of music publishing 
and the declining record industry follows. 

Copyright law governs the music business. According to the Copy-
right Act, one owns a copyright in the original expression of a 
work of authorship that is fixed in a tangible form. This means that 
there are two copyrights in music. There is one copyright in an un-
derlying original musical composition (a song – music and lyrics) 
and a second in the original recording of that song. One actually 
owns a copyright in an original song when he or she reduces it to 
paper (tangible form) and owns a copyright in an original record-
ing of that song when he or she records it onto a cassette, recording 
software, etc. (tangible forms). These rights are not enforceable, 
however, until they are registered with the U.S. Copyright Office. 
As mentioned above, one owns a copyright for his or her life plus 
70 years, unless the creation of the particular work was created 
as a “work made for hire.” In that case, the employer or party 
commissioning the work is considered the author and copyright 
owner, for the lesser of 95 years from the date of the work’s first 
“publication” (public performance, commercial sale, etc.) or 120 
years from the date the work was created. If two people collabo-
rate to create a song or recording and it is not a “work made for 
hire,” they (and their respective heirs) jointly own the applicable 
copyright for the longer of the life of the last surviving author plus 
70 years after his or her death. 

Music publishing royalties are generated from the exploitation of 
songs, not recordings of those songs. Recordings produce separate 
income streams, which are discussed later in this article. Record-
ing artists do not receive publishing royalties, unless they actually 
write or co-write the songs that they record. 

There are six primary forms of music publishing royalties: me-
chanical license royalties, public performance royalties, synchro-
nization license fees, copy license fees, compulsory license royal-
ties and new-media royalties. 

In order to manufacture and sell copies of a recording, the owner 
must receive a license from the owner of the copyright in the un-
derlying song to manufacture the copies of the recording. This is 
called a mechanical license. The current mechanical license roy-
alty is 9.1 cents or 1.75 cents per minute if the song is over 5 
minutes. This royalty is paid – or supposed to be paid – to the 
owner of the copyright in the underlying song every time a unit of 
that particular recording is sold, whether it is sold in the form of 
a download, cassette, CD, etc. This payment formula is known as 
the “statutory rate” because a “Copyright Tribunal” enacted pur-
suant to the Copyright Act determines the rate. These small pay-
ments might not seem like much, but they are substantial when 
multiplied by sales of 1 million units – the benchmark for a “plati-
num” download or album. 

Songwriters receive public performance royalties anytime their 
song is performed publicly on any type of radio, in a restaurant, 
at an arena, on television, etc. The amount of public performance 
royalties paid is based on the length of time the recording of the 
song was played and how it was featured (e.g. background mu-
sic, lead song, etc.) Performing Rights Organizations (PROs) col-
lect public performance royalties. The PROs in the United States 
are the American Society of Composers, Authors and Publishers 
(ASCAP), Broadcast Music, Inc. (BMI) and Society of European 

I n view of the global economy’s current turbulence, music 
publishing has caught the eye of the financial world as an 
opportunity to acquire relatively certain long-term assets. 

The reason is simple. In most cases, well-known songwriters 
and their catalogs generate substantial income streams. 
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Stage Authors and Composers (SESAC). These American af-
filiates work with foreign PROs, such as SOCAN (Canada) and 
JASRAC (Japan) to help collect public performance royalties in 
foreign countries as well. One-half of all public performance roy-
alties are paid to the owner of the “writer share” and the other half 
is paid to the owner of the “publisher share.” If a songwriter is the 
sole author of a song and has not entered into an agreement with a 
music publisher, by default, he or she owns both shares in full.
 
In order to synchronize a recording to a visual picture (e.g. a film, 
television show, commercial, video game, etc.), the producer of 
the visual must receive permission from the owner of the copy-
right in the underlying song. The consideration for such permis-
sion (license) is a synchronization license fee, which is usually a 
one-time, flat-fee payment. Synchronization fees range from de 
minimus compensation to five- or six-figure payments, depending 

on the song’s popularity. 

When copies of a song are manufactured as 
sheet music, the owners of the copyright in 
the song are entitled to a licensing fee. Copy 
license fees range from 7 cents to 15 cents per 
manufactured page of sheet music, depending 
on the demand for the song. 

Compulsory license royalties are a form of 
mechanical royalties. According to the Copy-
right Act, once a song is published, the own-
ers of the copyright in the song cannot pre-
vent a recording artist from later performing a 
“cover version” of that same song, e.g. Alien 
Ant Farm’s version of “Smooth Criminal” of 
Michael Jackson fame. The Copyright Act re-
quires that the recording artist or record label 
releasing the cover tune pay the owner of the 

copyright in the song the same 9.1 cents mechanical license roy-
alty per unit embodied in the recording; however, this time the 
owner of the “cover” recording is required to pay the royalty per 
unit manufactured regardless of whether or not that unit sells. For 
example, if the record company wants to manufacture 10,000 CDs 
of the cover tune it has to pay the owner of the copyright in the 
song $910 (10,000 x 9.1 cents) upfront. The Harry Fox Agency 
collects and administers compulsory license royalties for song-
writers and music publishers. 

New media licensing is the catchall for new forms of song exploi-
tations such as ringtones, ringbacks, online lyric reprints, etc. The 
copyright owner in the song will negotiate a licensing fee arrange-
ment directly with the cell phone company or Web site provider. 
The structures of these payments vary. Sometimes, they are one-
time payments. Other times, they are paid as royalties for each use 
of the song. The Copyright Office recently enacted a mechanical 
royalty of 24 cents for “master tones.” A “master tone” is a por-
tion of a pre-existing full-length recording of a song that plays on 
a cellular phone every time it rings. Practitioners should also note 
that there is a royalty rate of 10.5 percent of the revenues earned 

When copies 
of a song are 
manufactured 
as sheet music, 
the owners of 
the copyright 
in the song are 
entitled to a 
licensing fee. 
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from interactive audio streaming (e.g. on-demand music videos 
available for play online) and limited downloads (services where 
musical content is downloaded for use, view and/or listening for 
a limited period of time), less the applicable public performance 
royalties discussed above. 

All of the above income streams are split between or among the 
owners of the copyrights in the applicable song(s), which are usu-
ally – but not always – the original songwriters. The Copyright Act 
does not govern the “split” percentages. The original co-writers 
determine them. Examples of “splits” between two co-writers 
might be 50-50, 60-40 or 90-10. These percentages hinge on how 
much each writer thinks he or she contributed to the overall song. 
Practitioners should encourage their clients to put the splits in 
writing before leaving a creative session to assure that they receive 
their appropriate percentage of publishing royalties. If splits are 
not recorded, the PROs, record companies paying the mechanical 
royalties, Harry Fox Agency and any other party with the respon-
sibility of paying any of the above income streams can hold the ap-
plicable payments in an interest-bearing account until such time as 
the splits are determined. Split oversights happen more often than 
one might think, which is unfortunate because such errors prevent 
talented people from getting paid. 

At first blush, one might wonder why the record industry and re-
cord labels have suffered substantial losses in the Internet down-
loading era if hit songs produce such long-term, substantial assets. 
This is a logical thought, but remember there are two copyrights in 
music; one in the underlying song and one in the recording of that 
song. Record companies make money by exploiting the copyright 
in the sound recording, i.e. selling records, CDs, downloads, etc. 
In the days of $18.98 or $15.99 CDs, profits soared on “platinum” 
albums. Things are much different today. Legal downloads at 99 
cents do not produce the same returns even at the “platinum” level 
and the evil twin illegal downloads do not produce . . . well any-
thing, except job loss. 

A lesser-known truth about record labels and sound recording 
copyright owners is that they currently do not receive compensa-
tion when the recording that they own plays on terrestrial radio or 
television (although there is legislation before Congress to afford 
such a right). That is correct. Neither Madonna nor the record la-

bels who own her recordings receive a public performance royalty 
when her recordings play on terrestrial radio stations like 102.1, 
93.7 or 95.7, or appear on NBC, ABC or CBS television. The re-
cording copyright owners do receive a pubic performance royalty 
when the recordings play on satellite, digital and Internet radio, 
and Music Choice (the audio-only music channels at the end of 
the cable television dial), but that did not happen until recently 
courtesy of the Digital Performance Sound Recordings Act (1995) 
and Digital Millennium Copyright Act (1998). Further, play on 
these channels is not as prevalent as terrestrial play and, as a result, 
generates substantially less revenue. 
The following is an illustration of how the dual copyrights gener-
ate income and why financial firms are now seeking to acquire 
song catalogs as a source of long-term assets. 

Jan, age 30, writes a four-minute song titled “I Love Law” on a 
traditional (non-work for hire) basis for Jon, age 24, who is signed 
to Philly Lawyer Records (PLR), which owns the copyright to his 
recording of the song according to his record deal. PLR releases 
“I Love Law” digitally on iTunes so it does not incur packaging 
and manufacturing costs for CD pressings. “I Love Law” is a hit 
single and sells a total of 1 million downloads on iTunes during 
the first year after its release. The song also receives a great deal 
of terrestrial radio play and some play on satellite radio. Due to the 
success of the single, Best Buy also offers $100,000 to be divided 
equally between Jan and PLR to clear the song and recording for 
use (synchronization) in an upcoming television commercial. Let’s 
examine the income breakdown. 

Under the typical 99 cents iTunes scenario, PLR will receive 
roughly 70 cents after Apple receives its share. PLR then has to 
pay Jan the 9.1 cents mechanical royalty, leaving roughly 61 cents. 
If Jon and the producer of the recording receive a royalty of 11 
cents between them for artist and producer royalties, with 8 cents 
going to Jan (totaling $80,000 – 1,000,000 x 8 cents) and 3 cents 
going to the producer (totaling $30,000 – 1,000,000 x 3 cents), 
which is a common split for beginning artists and producers, PLR 
is left with a profit of 50 cents per download. If the song reaches 
platinum status, the profit equals $500,000 (1,000,000 x 50 cents). 
PLR does not receive any performance royalties from the terrestri-
al radio play, but the label does receive about $10,000 from Soun-
dExchange, which is the PRO for satellite, digital, Internet and 

Under the typical 99 cents iTunes scenario, PLR will 
receive roughly 70 cents after Apple receives its share.
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cable public performance of sound recordings. The clearance of 
the recording for featured use in the Best Buy commercial (com-
monly known as a “master-use clearance”) generates $50,000. 
Unfortunately, PLR does not receive any public performance in-
come when the commercial airs on television. As the years go by 
“I Love Law” continues to play on “Hits of the 2000s” terrestrial 
radio stations, but not so much on the trendier digital, cable, sat-
ellite and Internet outlets. Like most recordings, the sales of “I 
Love Law” reduce drastically shortly after its release. Only 1,000 
downloads of the recording sell in its second year, which generates 
a total of $500 (1,000 x 50 cents), with no more sales thereafter. In 
total, PLR has earned about $560,500 from “I Love Law.”

On Jan’s side – the sole owner of the copyright in the underlying 
song – she receives $91,000 from the first year’s downloads of 
“I Love Law” (1,000,000 x 9.1 cents), $50,000 from Best Buy 
for the synchronization license fee, $135,000 from ASCAP – her 
PRO – for the public performance of the song ($120,000 for all 
types of radio play, and $15,000 for the television broadcast of 
the Best Buy commercial). Jan earns roughly $276,000 during the 
first year after PRL releases “I Love Law.” In the second year, she 
earns $91 in mechanical royalties (1,000 downloads x 9.1 cents), 
receives $60,000 from ASCAP ($60,000 from radio play and $0 
from television broadcasts, as the Best Buy commercial only ran 
for 13 weeks during the first year and has not run since). Jan earns 
$60,091 for the second year. Her income for the two years totals 
about $336,091. As mentioned earlier, in the years that follow, “I 
Love Law” plays on “Best of . . .” terrestrial radio stations. This 
decreased, but consistent airplay generates $15,000 in public per-
formance royalties annually. 

Unfortunately, Jan died at the young age of 62 – 32 years after 
the release of “I Love Law.” During her final 30 years, when the 
song generated $15,000 a year, she earned $450,000. Her total 
income during life from “I Love Law” was $786,091. If the song 
continues to do the same $15,000 a year during the remaining 70 
years of the copyright’s existence – which hit songs can do – her 
heirs will receive an additional $1,050,000. Under the foregoing 
fact pattern, “I Love Law” – the song, not the recording – will earn 
approximately $1,836,091 for the life of its copyright. During the 
same period, the copyright in the sound recording will earn only 
$560,000. 

In view of the above, it should come at no surprise as to why record 
labels have nose-dived and Wall Street is pacing on Music Row. The 
best advice you can offer your songwriter clients is to not give away 
their publishing ownership or income. They will thank you for this 
advice . . . and so will their heirs. The record labels will be envious 
and Wall Street will come “a knocking.”                                         n

Christopher J. Cabott (ccabott@braverlaw.com) is a certified NFL 
Player Agent and an associate with the Law Office of Lloyd Z. 
Remick, where he practices entertainment, sports and media law.  He 
is also an adjunct professor at York College, where he teaches Music 
Law, and an adjunct professor at Temple University, where he teaches 
Sports Law.
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W hen it comes to e-
mail, Microsoft Out-
look has become the 
program of choice in 
most law firms. The 

software is relatively easy to use, seems 
to require little or no training and can be 
customized for each user’s preferences. 
The good news is that, like most com-
puter programs, Outlook is extremely 
versatile and complex; the bad news is 
that, like most computer programs, Out-
look is extremely versatile and complex, 
and those who use it without any training 
often use only a few of its numerous ben-
efits. In this column, I will provide some 
tips on how to customize Microsoft Out-
look. Most of these tips can save a user a 
few minutes of time cumulatively every 
day; over the course of a year, the time-
savings are far more significant.

 
A few preliminary explanations. First, the 
examples in this article are based upon 
Outlook 2007, the latest version of the 
program. While many users continue to 
use earlier versions of the program, I be-
lieve that anyone using a version earlier 
than Outlook 2003 should consider up-
grading; the relatively small cost (around 
$100) will be more than offset by the ad-
ditional features in later versions. Sec-
ond, when referring to keystrokes/com-
mands, “>” refers to the next dropdown 
or keystroke. Finally, you will only have 

to make the suggested changes one time; 
from there on, you just use Outlook and 
reap the benefits.

Change Your Inbox to 
Show Multiple Lines of 
Relevant Information
Many Outlook users see only one line of 
text for every inbox; it’s the equivalent of 
trying to read the address on an envelope 
without seeing the city, state and zip code. 
As a result, they see minimal information 
about the e-mail, and wind up clicking on 
each e-mail to open it, and close it. 

Instead, customize your view. First go to 
View > Current View > Customize Cur-
rent View. The Fields option allows you 
to select the information you want to see 
about each piece of e-mail. For example, 
do you really need to see the size of the 
e-mail you receive? If not, highlight the 
item and click “Remove.” If you want to 
see certain information, just highlight it 
and click “Add.” Also, the default setting 
for “Maximum number of lines in com-
pact mode” is 2; that’s probably enough, 
but you want to increase it to 3.

Next, go to the “Group” option. If you re-
ally want to view your e-mail in “groups,” 
i.e., sorted by date or conversation, etc., 
you can select that option. If, like most 

people, you want your e-mail sorted only 
by date (oldest or newest), go to the next 
option, the “Sort By” tab, which allows 
you to confirm how you want your e-mail 
sorted. After doing that, you can use the 
“Filter” tab, which allows you to view only 
e-mail that meets a host of criteria you 
specify, such as seeing “Unread” e-mail 
only. Use this option judiciously, because 
you may not see certain e-mail you want 
– it will still be there – but you will have 
to tweak this option to view it.

The next choice, “Other Settings,” sounds 
a bit innocuous, but is probably one of 
the most important customization tabs. 
First, this is one a few places where you 
can turn on (or off) the “Reading Pane,” 
which is my favorite Outlook feature. 
With the Reading Pane on, you can pre-
view every e-mail you receive (as well as 
those you have sent) without opening the 
e-mail. You can view the Reading Pane on 
the Right or on the Bottom or turn it off. 
Placing the Reading Pane on the right al-
lows you to see the most content without 
opening the e-mail, and is my setting of 
choice. (You can also change the Reading 
Pane setting by selecting View > Reading 
Pane).

I also tell Outlook to “Hide Header Infor-
mation” in the Reading Pane. Header in-
formation is the detail about when the e-
mail was sent, etc., and it is still displayed 
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(if you left those Fields displayed when customizing your view 
above). With the Reading Pane on, you almost never have to open 
an e-mail, and will save significant amounts of time. Finally, un-
der “Other Options,” check “Use compact layout in widths small-
er than ___ characters.” When filling in that box, you should start 
with 100 characters and determine if that setting allows you to 
see two (or more) lines of descriptive information about each e-
mail. The number of lines viewable will depend upon the setting 
you selected when you customized “Maximum number of lines 
in compact mode,” as noted above.

As you will notice, there are numerous other settings available 
in this dialogue box, and you should explore those as well so that 
your e-mail looks the way you want it, not the way a software 
programmer decided it should appear.

After changing your view, you should go to 
Tools > Options, the location where you 
can customize virtually every other 
Outlook setting. The first tab, 
“Preferences,” allows you to 
customize the “Junk E-mail” 
settings. A word of caution, 
Outlook is weird. Even if 
you set the Junk E-mail 
filter to “No Automatic 
Filtering,” which I rec-
ommend, Outlook will 
inexplicably continue to 
evaluate messages and 
move them to your Junk 
E-mail folder. While this 
makes no sense at all, you 
need to know that the pro-
gram does this, and you need 

to check your Junk E-mail folder regularly. Trust me, you will find 
messages in the folder that are not junk.

After shaking your head at the Junk E-mail options, you can mod-
ify other settings so that they actually do what they say. For ex-
ample, “E-mail Options” allows you to specify what information 
is included when you reply to or forward a message. Similarly, 
“Calendar Options” allows you to set up your Outlook calendar to 
reflect your scheduling and other preferences. This is also where 
you can insert a variety of holidays (religious or secular) auto-
matically into your calendar. For example, if you have multiple 
contacts in France, you may want to include the French holidays 
on your calendar. Next, explore all of the other ways you can cus-
tomize Outlook’s Options. You will be amazed at how versatile 
the program is, and how easy it is to have all of your information 
appear the way you like it.

In my experience, it will take the average user about 30 min-
utes to customize Outlook, and that user will probably 

make some changes periodically. But those changes 
– especially the use of the Reading Pane – will save 

time and allow the user to work far more effi-
ciently with Outlook. After all, that’s the reason 

you use software – to make your life easier.  n

Daniel J. Siegel (pba@danieljsiegel.com), 
a member of the editorial board of The 
Philadelphia Lawyer, is a sole practitioner 
in the Philadelphia area and president of 
Integrated Technology Solutions, LLC.

Many Outlook users see only one line of text for every inbox; it’s the 
equivalent of trying to read the address on an envelope 

without seeing the city, state and zip code
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Your new Web Browser 
(aKa Google Chrome)

The wizards at Google spend most of their time working inside 
a Web browser. People are spending more time online today, 
and they’re doing things they never imagined doing when the 
Web was born.
Google decided to build a Web browser from scratch based on 
the best parts of other browsers already in use. The result is 
Google Chrome. 
“On the surface, we designed a browser window that is stream-
lined and simple. To most people, it isn’t the browser that mat-
ters. It’s only a tool to run the important stuff – the pages, 
sites and applications that make up the Web. Like the classic 
Google homepage,” Google says on its Web site.
They’ve built a browser that runs today’s complex Web appli-
cations better. Speed and responsiveness are improved across 
the board. They’ve also constructed their own more powerful 
JavaScript engine, V8, to power the next generation of Web 
applications that aren’t even possible in current browsers.
Google Chrome is a work in progress. A beta version for Win-
dows has been released and Google is looking for comments. 
Mac and Linux versions are in the pipeline. Windows users 
can test-drive Google Chrome by downloading it at google.
com.

aBa retiring attorney resource

With the impending retirement of baby boomers from the legal 
profession, many lawyers are looking for ways to transition 
out of legal careers while still being productive members of 
the legal community. The ABA recently re-vamped its Sec-
ond Season of Service Web site, secondseasonofservice.org, 
which hosts a number of resources for retirees looking for a 
second career dedicate to the practice of law. 
The new site offers a Volunteer Opportunity Search Engine 
to connect visitors with pro bono and volunteer opportunities 
across the country. It also maintains helpful information about 
closing or selling a private practice, financial planning, insur-
ance options, pro bono licensing requirements by state and 
continuing legal education.

Microsoft office Update

Many law firms will be switching to Microsoft’s Office 2007 
(from the 2003 version) in 2009 as Microsoft will no longer 
support earlier versions. As a document-intensive industry and 
one which is greatly dependent on the current version of Mi-
crosoft’s Word program, the switch to Microsoft’s 2007 ver-
sion will likely result in many challenges for the legal indus-
try as users learn the new and often quite different aspects of 
Word (and other Office 2007 programs).
 
Changes that users will likely find challenging include the 
elimination of toolbars and a new user interface, as well as 
a new file format, all of which could require extensive staff 
retraining at a significant cost.
 
When Office 2003 was introduced, many firms found the 
product to be inadequate in meeting all needs and invested 
thousands of dollars in software development to adapt office 
programs to more fully fit the needs of attorneys and staff. As 
firms transition to Office 2007, this software must be rewritten 
to ensure compatibility.
 
The prospect of increased training and expense has many firms 
concerned about what lies ahead. “2009 will be a huge year for 
Office 2007 migrations. Firms will quickly forget Office 2003 
and its boring predecessors,” said Randall Farrar, president of 
Esquire Innovations, Inc.
 
Even though Farrar believes firms will quickly adapt to the 
new features of Microsoft 2007, law firms will still need soft-
ware programs that expand and enhance the features of 2007 
programs.  However, unlike when Microsoft 2003 was intro-
duced, there are now a variety of products on the market that 
are out-of-the-box solutions and require only minimal support 
to get a firm functioning. Another trend that is emerging is 
“training the trainer,” that  allows firms to forego expensive 
consultants running training session and instead lets training 
be an in-house function.

Tech   Briefs
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With the iPhone slamming smartphone competition into overdrive, two newcomers are racing for the checkout line. 
Consumers will be snapping up the T-Mobile G1 and the BlackBerry Storm, and for good reason. The G1 is the debut 
product for Google’s long-awaited Android system, which offers users countless applications at their fingertips through the 
Android market. BlackBerry addicts will appreciate the consistency with the line’s cornerstone document and e-mail services 
as well as the new click-through technology on the Storm’s touchscreen that make navigation and confirmation a breeze. 
Which one will you put on your list?

Tech  
UPDATE

Features t-Mobile G1™ blackberry storM™

diMensions .60” x 2.16” x 0.62” 4.43” x 2.45” x 55”

weiGht 5.6 ounces 5.5 ounces

display 3.17” color 3.25” color

interFace touchscreen, qwerty touchscreen;suretype;Multi-tap qwerty

resolution 480x320 480x360

colors white, black, brown blue, sandstone, silver, black

MeMory 1Gb, expandable to 8Gb 1Gb; expandable; 128Mb Flash

audio Mp3 Mp3, aac, wMa;

video none MpeG, wMv

Gps inteGrated, GooGle Maps inteGrated, blackberry Maps

caMera 3.1 Mp 3.2 Mp

battery liFe 5 hours talk, 130 hours standby 5.5 hours talk, 360 hours standby

networks wiFi,  edGe, GsM Gprs, uMts/hspa GsM, Gprs, cdMa-ev-do;uMts, hspa

PRICE $ 179 $199
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Journalistic Ghost Dancing
book review
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T he Night of the Gun may be 
the true life-so-far story of 
journalist-turned-crack ad-
dict, turned-single-father, 
turned-crack-addict again, 

turned-alcoholic, turned-respected New 
York Times reporter David Carr. I say “may 
be” because Carr claims he was prompted 
to research his own life when he discov-
ered that his recollection of a key event in 
it was jarringly wrong. The result is a work 
that is a cut above the usual addict-makes-
good after all story, as Carr practices what 
he calls “journalistic ghost dancing.” 

Carr interviewed friends, family, estranged 
lovers, nemeses, counselors and former em-
ployers on tape and video to reconstruct 20 
years of his life. At every turn, he learned 
that his remembered version of himself, 
a likeable party boy, was more than a bit 
off.  Instead, Carr turned out to be the vil-
lain, “that guy” always causing trouble and 
wasting evident talent in a chemical daze. 
Included in the book are public record ac-
counts of his arrests, recoveries and profes-
sional rejections. He even engaged a detec-
tive to locate people he vaguely recalls, 
including a cab driver he assaulted for no 
apparent reason. Time and again, Carr was 
delivered from jail and harm by strangers 
and Irish luck. He asks what if he had not 
been born in Minnesota, “the land of abun-
dant lakes, ample treatment centers, and 
endless forgiveness.”

Carr’s “running buddies,” characters with 
names like Fast Eddie, Doolie and Tom 

(as in comic actor Tom Arnold), readily re-
called that Carr was a bruiser, pushing peo-
ple past their limits. “Always looking for 
another caper, I could be a lot of fun until 
I was not.” From former editors and recov-
ery counselors, he learned that he was both 
self-destructive and destructive. From law-
yers he hired to extricate him from the legal 
maw, he discovered that he was the typical 
ingrate, bent on re-
peat performances. 
Each witness pro-
vides convinc-
ing evidence that 
Carr was several 
people at once, 
none of them es-
pecially nice. “To 
be an addict is to 
be something of 
a cognitive acro-
bat. You spread 
versions of your-
self around, giv-
ing each person 
the truth he or 
she needs – you 
need, actually – 
to keep them at one remove.” Nor 
can Carr even trust his idea of how long 
his decline took. “In the recollection and 
the telling, I had always thought I washed 
out of journalism for many years, but it was 
more like a single year, counting the time I 
spent in the booby hatch, and even in there 
I wrote stories. No matter what happened 
to me, I rarely stopped typing. Perhaps I 
was afraid I would disappear altogether.” 
But Carr’s amnesia story is not completely 
about addiction. Quoting Dostoevsky, he 
notes that “Man is bound to lie about him-
self,” and to leave out unspeakable truths.  
Carr carried off distinguished work and 
singular acts of responsibility at the same 
time he was immersed in the daily pur-
suit of crack. Even sober, he never quite 

grasped what people thought of him until 
he asked them on tape.  

The Night of the Gun also serves as a rea-
sonably reliable summary of criminal jus-
tice in the 1980s, “when both state and fed-
eral courts pathologized crack cocaine far 
beyond its powdered sibling. Black people 
did crack. White people did coke so sen-

tencing bifurcated, and Whitey, includ-
ing me, generally skated.”  

Carr’s story as single father and 
addict reminds us of the media’s 
craving for success stories, flawed 
though they are. Still deeply into 
coke, Carr improbably won cus-
tody of his infant twin daughters 
from their more deeply impaired 
mother. Local newspapers her-
alded him as “Mr. Mom,” and he 
was invited to the White House to 
receive the “Victory Award.” Soon 
thereafter, Carr crashed once again.   

A lawyer, especially a new one, is 
apt to find a practical message in 
Carr’s story. Aside from confirm-
ing the usefulness of corroboration 

and cross-examination in daily encounters, 
Carr’s journalistic approach also suggests a 
truth we all deal with: Unaided recollection 
is bound to fail. “Long before TiVo, humans 
have been prone to selecting, editing and 
fast forwarding the highlights of their lives. 
Even if every good intention is on hand, it 
is difficult if not impossible to convey the 
emotional content of past events because of 
their ineffability.”  
As a series of vignettes about a guy who 
survives to become a decent neighbor and 
father, Carr’s book would be merely inter-
esting. But Carr intersperses these episodes 
with observations of greater thinkers and 
wits on the hazards of memory, such as 
Oscar Wilde. “The truth is rarely pure and 

David Carr’s autobiography is a cut 
above usual addict-makes-good story.

By  JAMES BACKSTRoM

the night of the gun: a 
reporter investigates the 
darkest story of his Life. 
his own.
by David Carr
Simon & Schuster, INC., 2008, 
400 pages, ($26 hardcover)
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never simple.” In this sense, Carr’s is a sort of 
cautionary reference work for the fact finder.

Carr’s description of the lawyers who helped 
him escape the worst also is instructive. Un-
paid and unappreciated, none of them wanted 
to know him very well and all predicted his de-
mise. Carr’s extended interview with the young 
lawyer who helped him win custody of his twins 
may be most telling. Her travails representing 
a man who had almost nothing to recommend 
him as a parent remind us how often we deal 
with thin material and prevail pretty much by 
chance. Twenty years on, Carr can barely be-
lieve his luck, and neither can his counsel, now 
a successful family lawyer in the Twin Cities. 
These stories, turned in Carr’s gifted way, make 
a powerful read. But of most interest may be 
his dissection of his life through the eyes of 
other close witnesses, including his now-grown 
daughters. As Carr writes, we don’t remember 
actual events. We recall our memories of events. 
For example, even after debriefing every “mate-
rial witness” to his assuming the raising of his 
twins, Carr still grapples with whether he stole 
them or rescued them from their mother, as he 
has chosen for years. While parts of his book are 
a bit long and somewhat self-indulgent, Carr re-
wards us with a brutally frank insight into how 
we all are impaired by the human impulse to 
concoct a more sympathetic picture of ourselves 
in memory. 
 
A novel feature of Carr’s book is a companion 
Web site on which he has posted more of his sto-
ry, photos and public records. If anything, this 
material serves to underline how much conflict-
ing evidence Carr unearthed about himself. In 
the modern fashion, the site also includes a book 
discussion forum which, at last read, contained 
a number of postings from people Carr left out 
of his story, unconsciously or not.     

Carr’s is an intriguing work about how no two 
witnesses see the same event or person, and, 
pointedly, how the storyteller can be depended 
upon to maintain a defensive lens. No lawyer of 
any experience will come away without a nod of 
recognition.                                                       n

James Backstrom, a sole practitioner, appears 
as defense counsel in federal criminal 
investigations and at trial in white-collar 
matters. He is a member of the Editorial Board 
of The Philadelphia Lawyer.
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1979

Catherine Apothaker (left, from left), Phila-
delphia Bar Foundation President Paul Car-
penter Dewey and Andrew Hamilton Ball 
Chair Marlene Durbin gather at the Foun-
dation’s inaugural Andrew Hamilton Ball at 
the Fairmont Hotel on Dec. 13, 1979. Diane 
Foster (below, from left), former Chancellor 
Joseph Foster, Herbert and Evelyn Brenner, 
former Chancellor Leon Katz and Ruth Co-
hen were among the attendees at the event, 
which featured a colonial theme and authen-
tic music from the 18th century. The Phila-
delphia Bar Foundation held its 30th annual 
Andrew Hamilton Gala in November 2008.

The Philadelphia Bar Foundation’s first annual Andrew Hamilton Ball
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