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from the editor

A Broader View of Sex
B y  J u S T I N E  G u d E N A S

O
nce upon a time, when women civil litigators were 
rarely to be found, there lived an eager young lawyer 
who wished to become one. Large firms wanted to 
hire her, but only to do research and brief prepara-

tion and document review, tasks that would never bring her 
into any courtroom. So she sought work with a small practice 
instead, and soon found it at a personal injury firm that seemed 
too busy to discriminate. Alas, that very week the firm had run 
out of space in its main office.  But her new boss came up with 
the idea to have her share a suite with a former partner of his – 
in the same building, several elevator stops below. 

When told of the plan, this former partner turned to spit out 
his window, forgetting it was closed, or maybe not caring. A 
yellow gob smacked the pane; dribbled down. “What? You 
think you’re bringing a broad in here?”

 Far as he was concerned, a broad’s function 
in life – besides providing certain services 
we won’t mention, this being a professional 
bar association journal – was to criticize, nag 
and cramp a man’s style.  

But the boss insisted. And the former 
partner, a 78-year-old trial lawyer in the Nate 
Richter–Jake Kossman mold, had learned 
one thing if he’d learned anything: shut your 
mouth when someone offered to pay your 
rent, especially when there were other favors 
you owed that someone.

“Well, she won’t want to stick around here 
long,” he grumbled to himself.

 Her first day on the job, the young lawyer 
had just opened the first of 36 case files 
thrown on her desk when the former partner 
yelled for her to “get on over here” – he had 
something to tell her.

 She put the folder down, walked 10 feet over frayed grey 
carpet and entered his office and approached, extending her 
hand for a normal business introduction. 

Ignoring it, he blew a wall of smoke, enough to kill a herd of 
canaries, into her face. “Let’s get a couple things straight.”

She stood and stared at the stump of a cigar that protruded 
from his mouth.

He grinned. “Yeah. Broads hate these things. And you know 
what? I don’t give a flying f…” 

The office was across the street from City Hall. In both 
buildings at the time, when heat rose in their pipes, the cast iron 
radiators would start to rattle before they’d clank. The clanking 
would erupt into belching and groaning and the screeching 
of sinners begging to be released from their skins. This noise 
drowned out the former partner’s last word. 

However, just as quickly, the radiators gave up and quit their 
sighing. 

At that moment on that day the young lawyer spied a humidor 
atop a metal file cabinet behind the former partner. She sauntered 
over, reached into it and picked out a Monte Cristo – a big, fat 
one – bit off the tip, spit it neat into the trashcan. She could feel 
his eyes about to pop out. She leaned in close.

“Give me a light,” she said.
“I thought I’d seen everything,” he muttered. But he managed 

to keep the match steady.
She settled into a leather armchair beside his desk and silently 

puffed on her cigar.
His phone rang. He didn’t answer. 
When it stopped, she let him listen to the bristle of her 

pantyhose as one leg slowly crossed over the other.
A huge ash plopped onto the former 

partner’s shirtfront. 
The way she saw it, men had the power and 

would continue to hoard it for the foreseeable 
future, so you use what you’ve got. No hard 
feelings. 

Her nails picked fluff out of a hole in the 
seat. She held up the snips, then tossed them 
away. “You have a problem with broads?” 
she asked.

He looked her in the eye for the first time, 
although not for very long. They sat smoking 
until only two charred stubs remained 
between their fingers.

“Nah,” he then grunted.
If this were a Russian fairy tale, it would 

end by saying “all this happened long ago 
and, besides, none of it is true.” But this 
is an American story, in which everyone’s 

supposed to live happily ever after, and it happened at a time 
when it seemed that men and women – well, professionally, 
we were creating the rules as we went along. It was spookier 
than science fiction. Science fiction at least tries to be based on 
logical predictions from known scientific principles.

And these days? How do men lawyers feel about women 
lawyers these days? 

Not so well and very well.
One local judge remarked at a seminar that the increase in case 

mediation – and generally in conflict resolution by conciliatory 
means – has corresponded with the rise in the number of women 
lawyers. He griped that our time-honored trial system is dying 
because of women. They don’t want to fight. They want to work 
things out. 

This change, however, also happens to coincide with 
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recognition by everyone of the economic 
waste of an adversary system. Thus, 
mediation is now included in contractual 
dispute resolution clauses as a matter of 
course. Perhaps women have influenced 
this development. Women have been less 
likely to view themselves as crushers 
and conquerors, less likely to use the 
vocabulary of sports and war, less likely 
to brag “we’ve got ‘em by the balls.” 
When’s the last time you heard a woman 
snarl “we got her by the ovaries”? 

She’s more likely to see herself as just 
doing her job. And part of the job is to 
check out costs first.

Men will still assume that women are 
more naïve. But also, that they are more 
honest and sincere than they. Hence, it’s 
not uncommon to hear lapsed Roman 
Catholics say, “I’d come back to the 
church if all the priests leave and the 
nuns run it.” They might be right. It’s 
worth noting another advance coincident 
with the number of women in the legal 
profession – that of continuing education 
requirements for the study of ethics. And 
is the decrease in direct bribery of local 
judges possibly related to the increase 
of women in the judiciary? (Remember 
that when the former partner had been a 
young lawyer himself, more than once 
he had been required to slip the assigned 
Municipal Court or Common Pleas judge 
an envelope before a trial began.)

Nonetheless, the difference between 
men’s and women’s salaries and 
partnerships at top law firms remains 
drastic. Many reasons have been given 
– women’s style of leadership, the time 
they devote to work, their networking 
opportunities, their inability to discuss 
sports. But could this disparity be 
driven by something far simpler? A 
furtive primary fear related to why men 
barred women in the first place: their 
concern with what some have called “the 
feminization of law”; that when women 
enter – no less dominate – a profession, 
salaries and prestige drop for everyone 
and it becomes devalued. In short, with 
them around, the men don’t look so 
good. And men still have the power.

So, no, some are not happy.
But on the other hand, it’s men who 

have appointed women as Supreme 
Court justices and attorneys general. 
And, most recently, lifted the ban on 
women in combat. Men and women can 
now fight alongside one another. Happily 
ever after?

What do you think? Send in your 
stories, comments, articles and personal 
experiences to tplmag@philabar.org. 
Tell us.

Justine Gudenas (zuzene@verizon.net), 
a sole practitioner, is editor-in-chief of The 
Philadelphia Lawyer.
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L
itigation, general business/
commercial law and health 
care are expected to generate 

the most job opportunities this year, 
according to a survey of lawyers with 
hiring authority conducted by Robert 
Half Legal.

Almost one-quarter (22 percent) 
expect litigation will generate the greatest 
number of job opportunities in 2013. 
General business/commercial law and 
healthcare ranked an equal second, with 
each practice area receiving 19 percent. 
Legal professionals with expertise in 
high-demand practice areas may have 
employers vying for their attention: 
More than half (57 percent) of survey 
respondents cited at least some challenge 
in finding legal talent.

Labor and employment (8 percent), 
bankruptcy/foreclosure (8 percent) and 
intellectual property (5 percent) were the 
other popular choices. 

Forty-five percent of lawyers surveyed 
said it is “somewhat challenging” to find 
skilled legal professionals today. Twelve 

percent said it was very challenging while 
37 percent said it was not challenging to 
find skilled legal professionals.

“As law firms expand their teams 
to meet client requests and enhance 
service offerings, competition for highly 
skilled legal professionals is rising,” 
said Charles Volkert, executive director 
of Robert Half Legal. “Although the 
market for entry-level associates should 
remain conservative, lawyers with five-
plus years of experience, solid business 
development skills and client contacts in 
the hottest practice areas will likely see 

lateral opportunities increase at small 
and midsize firms in 2013.”

 Volkert noted that corporate legal 
departments also are seeking experienced 
lawyers and paralegals to handle more 
commercial transactions, litigation and 
employment-related matters in-house, 
and to contain outside counsel costs. 
“With a growing number of law firms 
and companies looking to hire from the 
same talent pool, many employers are 
bolstering their retention efforts to avoid 
losing valued staff members to other 
organizations,” said Volkert.

M
atching the total from 
2011, there were 60 law 
firm mergers and ac-

quisitions announced in the United 
States in 2012, according to Altman 
Weil MergerLine. After a year largely 
characterized by small strategic ac-
quisitions, the fourth quarter of 2012 
saw four large, international law firm 
combinations announced. 

“There were 19 new law firm 
combinations announced in the fourth 

quarter, including the four major cross-
border deals” said Altman Weil principal 
Ward Bower. “We’ve now seen nine 
straight quarters of steady deal-making 
since the legal industry shook off the 
worst effects of the recession.”

 In November, U.S. law firm 
Fulbright & Jaworski and UK-based 
Norton Rose announced they would 
combine to form a 3,750-lawyer firm. 
Also in November, New York-based 
SNR Denton announced two mergers, 

one with European law firm Salans, 
and a second with Canadian firm Fraser 
Milner Casgrain. Together the three 
firms will form a new 2,500-lawyer 
international law firm.

In December, K&L Gates announced 
the acquisition of 300-lawyer Australian 
law firm Middletons, a combination 
that will put K&L at more than 2,000 
lawyers in 2013.

Along with these four deals, there 
were five additional cross-border 

litigation jobs ■ mergers ■ equity outlook ■ in memoriam

BriefsBriefsBriefs
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In the Winter 2013 edition, Matthew T. Stone, an associate 
with Cohen, Placitella & Roth, PC, was incorrectly identified 
in the 10 Questions interview with U.S. District Court Judge 
Eduardo C. Robreno. The Philadelphia Lawyer apologizes for 
the error.

L
ast year was a year of volatility in the U.S. equity 
markets. The Dow began the year at slightly above 
12,210, rose to above 13,600 in October, only to 

decline back to below 12,900 amid post-election jitters regard-
ing uncertainties such as global economic concerns and the 
resolution of fiscal cliff issues. Is there an end in sight or is 
this the state of the market for the foreseeable future?

Unfortunately, market volatility is expected to continue. The 
connection and correlation between the U.S. and the global 
economy continues to be close. There is the fear that the global 
economy and, possibly, the U.S. economy, 
could tip back into recession. While we do 
not think this will happen, the uncertainty 
is expressed in the up and down market 
movement. 

Currently, the trend seems similar to the last half of 2011, 
which also experienced significant volatility with a 2011 annual 
return for the S&P 500 in the 2 percent range. We believe it is 
possible for the market to continue its upward trend, although 
we do not anticipate that it will achieve double-digit returns. 

However, there is an important distinction between slowing 
growth and negative growth. Although the growth rate may be 
slowing, it is growth nonetheless, which we view as a positive 
point. 

In our opinion, Europe’s malaise and somewhat ineffectual 
responses to the EU crisis, along with some countries dipping 
back into recession, are cause for concern. Even some of the 
larger, leading EU countries, such as France, have proved 
vulnerable to economic concerns. If Germany should also 
display economic weakness, this could have significant 
downside effects on the EU and the global economy as a whole.

In the U.S. equity market, we continue to favor high-quality 
equity investments that offer growth potential. We also feel 
that dividend focused ideas still possess growth potential. Such 
equities possess attractive characteristics, combining a potential 

growth component while providing income. Such investments 
can provide a viable alternative to fixed income, as we expect 
the thirst for yield to continue, especially with short-term yields 
likely to stay low through at least 2015.

The material presented in this article is of a general nature and does not 
constitute the provision by PNC of investment, legal, tax or accounting advice 
to any person, or a recommendation to buy or sell any security or adopt any 
investment strategy. Opinions expressed herein are subject to change without 
notice. The information was obtained from sources deemed reliable. Such 
information is not guaranteed as to its accuracy. You should seek the advice 
of an investment professional to tailor a financial plan to your particular 

needs.  For more information, please contact PNC at 
1-888-762-6226.
The PNC Financial Services Group, Inc. (“PNC”) 
uses the names PNC Wealth Management®, PNC 
Institutional Investments® and Hawthorn PNC 
Family WealthSM to provide investment and wealth 

management, fiduciary services, FDIC-insured banking products and 
services and lending of funds through its subsidiary, PNC Bank, National 
Association, which is a Member FDIC, and uses the names PNC Wealth 
Management® and Hawthorn PNC Family WealthSM to provide certain 
fiduciary and agency services through its subsidiary, PNC Delaware Trust 
Company. PNC does not provide legal, tax or accounting advice.
“PNC Wealth Management” and “PNC Institutional Investments” are 
registered trademarks and “Hawthorn PNC Family Wealth” is a service 
mark of The PNC Financial Services Group, Inc. 
Investments: Not FDIC Insured. No Bank Guarantee. May Lose Value.

combinations involving U.S. firms in 
2012, for a total of nine – the largest 
number recorded since MergerLine 
began tracking the market in 2007. 

K&L Gates made a second 
international acquisition in 2012, 
picking up nine-lawyer Marini Salsi 
Picciau in Milan. Baker & McKenzie, 
a 3,800-lawyer international law firm 
headquartered in Chicago, acquired 

two law firms outside the U.S.: 
91-lawyer Estudio Echecopar in Lima 
and 16-lawyer Rudolph Bernstein & 
Associates in Johannesburg. DLA Piper 
acquired 26-lawyer Frieh Bouhenic in 
Paris.

In a smaller deal, 72-lawyer San 
Francisco law firm Carroll Burdick 
& McDonough acquired five-lawyer 
Schweiger & Partners in Munich.

There were two other noteworthy 
combinations in 2012. Atlanta-based 
McKenna Long & Aldridge merged 
with California law firm Luce Forward 
Hamilton & Scripps in March, forming 
a new firm of more than 550 lawyers. 
In July, national personal injury firm 
Jacoby & Meyers combined with 
Chicago-based Macey Bankruptcy Law 
creating a firm of 300 lawyers.

Alan W. Margolis
Feb. 13, 2013, Age 79

John C. Wagner
Jan. 31, 2013, Age 32

Alan J. Swotes
Jan. 26, 2013, Age 86

Earl H. Parsons
Jan. 14, 2013, Age 92

Doris S. Casper
Jan. 2, 2013, Age 85

William R. Herman
Dec. 6, 2012, Age 66

Anthony J. Krol
Nov. 29, 2012, Age 59
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Please send In Memoriam notices to 
tplmag@philabar.org.

Have you considered a contribution to the Philadelphia Bar 
Foundation in memory of a de ceased colleague?

For information, call Lizabeth Macoretta, 
Director of Development, at 215-238-6334.

Outlook for U.S. Equities

Clearing the Record
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C
an a lawyer contract with out-
side lawyers to assist a client? 
How about with non-lawyers?

Ethical considerations with regard 
to using legal research companies, and 
as to outsourcing, have been discussed 
previously, but recent resolutions from 
the Pennsylvania Bar Association Legal 
Ethics and Professional Responsibility 
Committee (which will be submitted 
to the Supreme Court of Pennsylvania 
for consideration in amending the 
Pennsylvania Rules of Professional 
Conduct, and which track to ABA Model 
Rules amendments adopted August 
2012) give an opportunity to address 
some of these issues again.

Rule of Professional Conduct 1.1 
requires a lawyer to provide competent 
representation to a client. That means 
having the legal knowledge, skill, 
thoroughness and preparation reasonably 
necessary under the circumstances.

To accomplish that, generally speaking 
a lawyer can engage outside help. The 
other lawyer has to be appropriately 
supervised by the initial lawyer, and 
has to do a conflicts search, and will be 
subject to the full panoply of rules, such 
as confidentiality.

The Pennsylvania Bar committee 
has suggested adding language to the 
Comment of R.1.1, to the following 
extent:

A lawyer seeking to contract with 
lawyers outside the lawyer’s own 
firm must first reasonably believe 
that the other lawyer’s services will 
contribute to the competent and 
ethical representation of the client.

Then the lawyer should get informed 
consent from the client to the retention 
of the other lawyer’s services.

The lawyers should continue to consult 
with each other, and must define the scope 
of their respective representations. When 

making allocations of responsibility they 
must take into account any additional 
obligations such as to specific courts.

Parenthetically, those suggested 
changes address the need to take into 
account a lawyer’s duties to keep abreast 
of relevant technology (implied by 
meaning electronic filing, email, social 
media, etc.), both their benefits and risks.

Use of non-lawyers also involves 
managerial responsibilities. The lawyer 
must ensure that the non-lawyer’s conduct 
is compatible with the professional 
obligations of the lawyer.  There must be 
direct supervisory authority utilized and 
problems must be promptly remedied.

Examples of non-lawyer services 
are investigative or paralegal services, 
document management, printing and 
scanning, and Internet information 
storage. Again, concerns that have 
to be addressed are competence, 
confidentiality, communication, 
professional independence and the 
unauthorized practice of law.

Specifically with regard to 

confidentiality, the committee 
recommends an addition to R.1.6 
requiring a lawyer to make reasonable 
efforts to prevent the inadvertent 
or unauthorized disclosure of, or 
unauthorized access to, information 
relating to the representation of a 
client.  Hence, contractual and other 
safeguards and security measures should 
be implemented as to the work done by 
outside lawyers or non-lawyers.

Allocation of responsibility is also 
implicated, to some extent dependent 
upon whether the lawyer or the client 
engages the “outsider.”

So, the bottom line is that outside 
lawyers and non-lawyers may be brought 
in to help with a client matter, so long 
as care is taken to follow the Rules and 
proper notice is given to your client.

David I. Grunfeld (dgrunfeld@astorweiss.
com), of counsel to Astor Weiss Kaplan & 
Mandel, LLP, is a member of the Editorial 
Board of The Philadelphia Lawyer.

Using Outside Help
ethics By dAVId I. GRuNFELd

Giving Proper Notice to Ensure Your Clients Understand
Who is Working on Their Cases
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I
t is axiomatic that, in every 
child custody case, a judge is 
charged with determining what 
is in the best interests of the 
child. What happens, though, 

when one parent is seeking treatment for 
a psychological condition and refuses to 
disclose their mental health records? It 
is certainly no stretch of the imagination 
that a parent’s mental health condition, 
treatment, and prognosis is a crucial 
factor in determining what is the best 
interests of the child. Yet, under Pennsyl-
vania law, a parent cannot be compelled 
to turn over their mental health records 
in child custody litigation. This has been 
underscored in the recent Superior Court 
of Pennsylvania case of M.M. v. L.M.

In M.M., the father of the minor 
child was diagnosed with bipolar 
personality disorder.  He had multiple 
hospitalizations in mental health 
facilities due to his condition and 
exhibited troubling behavior throughout 
the custody litigation. In fact, the 
father allegedly assaulted the maternal 
grandfather during a custody exchange 
and bit his ear.  

Following the incident with the 
maternal grandfather, the father 
voluntarily checked himself into 
an inpatient psychiatric facility and 
remained hospitalized for one week.  
Understandably, the mother filed a 
petition seeking to compel the father 
to release the mental health records 
concerning the hospitalization. The 
father objected and, ultimately, the trial 
court directed the father to produce the 
records. The trial judge, in part, based 
this decision on the severity of the 
father’s condition. 

In reversing the trial court, the 
Superior Court cited to the Mental Health 
Procedures Act (MHPA) in the seminal 
case addressing this issue, Gates v. Gates, 
which was decided by the Superior Court 
in 2009. Gates interpreted the MHPA 

for the first time in a custody case and 
held that a party cannot be compelled 
to disclose mental health records. The 
reasoning behind this general rule is 
that requiring a party to disclose their 
records could place a chilling effect on 
individuals when seeking mental health 
treatment.

In M.M., the Superior Court found that 
the trial court erred in requiring the father 
to turn over these records. The Superior 
Court held that concerns over the 
severity of the father’s condition did not 
vitiate the expectation of confidentiality 
the father held with regard to his mental 
health records. Further, the court found 
that there were less intrusive alternatives 
to ascertain the nature of the father’s 
psychological condition, including an 
updated court-ordered psychological 
evaluation.

The court addressed the mother’s claim 
that the father had waived the statutory 
right of privilege regarding his mental 
health records. Specifically, the court 
found that just because father submitted 
to a court-ordered psychological 
evaluation in 2010 and consented to his 
treating psychiatrist to be deposed, it 
did not work as a waiver for his mental 
health records in the future. In short, the 
court found that, absent an express and 
clear waiver by the father, his privilege 

would be protected.
The decision in M.M. has a broad 

impact on custody disputes in 
Pennsylvania when one party suffers 
from a mental health condition. Indeed, 
competing interests exist when trying 
to paint a full and accurate picture of 
the parties’ parenting ability in front 
of the judge and, at the same time, 
not discouraging one of the parents 
from seeking mental health treatment. 
However, what potentially gets lost in 
the mix is what is in the best interests of 
the child and whether a parent’s mental 
health condition impacts their ability to 
safely parent. 

The parent who seeks mental health 
treatment is the exclusive holder of 
the privilege.  Thus, that parent could 
disclose certain records and refuse to 
disclose others. It is conceivable that a 
parent, when making progress with his 
or her mental health condition, would be 
glad to disclose those records and allow 
a judge or a court-ordered psychologist 
to examine those. This could certainly 
minimize the true severity of the 
condition. At the same time, during 
particularly serious and dangerous bouts 
with the mental health condition (like 
when the father in M.M. sought treatment 
after biting maternal grandfather’s ear), 
the parent seeking treatment could refuse 

Full Mental Disclosure
family law By ANdREW TAyLoR

Disclosing Often-Crucial Mental Health Records 
In Child Custody Cases



to turn over those records so no one, 
including the judge, could see them. 
In this scenario, it would be virtually 
impossible to achieve an accurate idea of 
the parent’s psychological condition and, 
more importantly, whether they pose 
a threat to the child. The information 
available to the judge and any court-
ordered psychologist would be only 
those records showing the parent’s 
improvement through treatment or 
periods of mental stability.  

The court’s solution in M.M. was 
to require the father to submit to an 
updated psychological evaluation. 
But, how accurate and effective could 
this evaluation be if the court-ordered 
psychologist was deprived of the mental 
health records generated from the father’s 
particularly severe bout with his bipolar 
disorder? It seems these would be the 
most vital of all mental health records in 
the entire case. 

One important exception under the 
MHPA is that the Act does not protect 
opinions, observations and diagnoses of a 
psychologist or psychiatrist. While these 
would certainly be helpful in a custody 
case, all too often, opinions, observations 
and diagnoses are intertwined directly 
with a patient’s communication with 
their mental health professional, making 
the same non-discoverable. Regardless, it 
may be possible to elicit a professional’s 
opinions, observations and diagnoses 
via a deposition or expert interrogatories 
without breaching privilege. While this 
is better than nothing, it is certainly not 
the same as a full disclosure of records.  

In the end, it appears the Superior 
Court correctly applied the MHPA to the 
facts in M.M..  Perhaps the fix lies with 
the Pennsylvania legislature to carve 
out an exception in child custody cases. 
What if, for example, in a custody case, a 
judge could review mental health records 

in camera so as to fully make a well-
reasoned and informed decision? The 
parties in M.M. actually agreed to do this 
for some of the father’s older records. It 
seems a more reasonable solution than 
allowing the other parent unfettered 
access to the records.  

However, until such time that the Act 
is amended, the rule in Pennsylvania is 
clear: a party cannot be required to turn 
over mental health records in a custody 
action.  

Andrew Taylor (ataylor@wglaw.com) is 
a partner with Weber Gallagher Simpson 
Stapleton Fires & Newby LLP.
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By Enid H. Adler

Verdict 
First 

An outgrowth of the World War II Nuremberg Trials, the 
International Criminal Court (ICC) is the first independent 
permanent, treaty-based, international criminal court 
established to bring an end to impunity for the perpetrators 
of the most serious crimes of concern to the international 
community. The offenses include war crimes, crimes against 
humanity, genocide and the crime of aggression. At a 1998 
conference in Rome, delegates representing 160 countries 
met to create by treaty the International Criminal Court. After 
much debate and compromise, the Rome Statute, the court’s 
governing document, was finalized on July 17, 1998. On April 
11, 2002, the prerequisite 60th ratification was received to 
bring the ICC into force on July 1, 2002. At that time, there 
was no court structure – no personnel, no judges elected, no 
building in The Hague yet outfitted to house the court, all of 
which were needed to form a functioning legal institution. 
Taking all of this into consideration, it is understandable that it 
took 10 years for the ICC to complete its first trial and render 
its first decision. 

The Lubanga case and trial was the first test of the ICC’s 
trial management, jurisprudence and judicial procedures that 

revealed many gaps, glitches, process 
problems and open legal questions. 
The 593-page Lubanga verdict 
addresses most of these. The issues 
resolved range from the right of the 
defense to exculpatory evidence to 
the procedures for paying reparations 
to victims (a first for any court). In 
particular, the verdict describes the 
trial court’s fundamentally important 
set of statements and actions in 

response to concerns about a potentially willful prosecutor. 
This description amounts to a detailed definition of the 
prosecutor’s role and obligations in ICC trials, including 
obtaining and presenting evidence to a pre-trial chamber of the 
court for this body to determine if it is sufficient and there is 
a reasonable basis to issue a warrant of arrest for the accused. 

Thomas Lubanga Dyilo emerged as a warlord with his own 
small army from the complicated tribal rivalries, the political, 
economic and military interventions of other countries and the 
tortured internal politics in the Democratic Republic of the 
Congo (DRC). The Congolese government tried to co-opt him 
with a generalship in its army. He became dissatisfied with the 
payoff, recalled his forces into an unsuccessful mutiny against 
the government and was jailed. The DRC’s government had 
no effective courts in which to try him, and was faced in 
2006 with a legal requirement to release him. To avoid that, it 
exercised its right as a state party to the ICC to refer the “DRC 
situation,” including Lubanga’s alleged crimes, to the ICC. 

To preclude Lubanga’s release, the DRC referral gave the 
ICC prosecutor short notice and little time to prepare charges 

T he International Criminal Court’s March 2012 conviction 
of Congolese warlord Thomas Lubanga Dyilo marked 
the first verdict for the global body. The proceedings 

offered judicial process specialists, criminal lawyers, academics 
and international law experts the unique chance to watch an entire 
judicial system built from scratch.  

InternatIonal CrImInal Court



Thomas Lubanga Dyilo was found guilty 
of conscripting and enlisting children 
under 15 and using them to participate 
actively in hostilities from September 
2002 to August 2003. He was sentenced 
to 14 years minus six years for time 
served. Photo courtesy of Getty Images
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that would stand up in a confirmation of charges (indictment) 
hearing in the court’s pre-trial chamber. Although Lubanga’s 
activities were known to include many crimes that would 
be eligible for the court under the Rome Statute, admissible 
evidence was hard to obtain in the chaos in the DRC. The 
clearest crime to charge was the recruitment of child soldiers. 
These were numerous and very visible. There was, in fact, 
video footage of Lubanga exhorting soldiers “to induce” such 
child recruitment. The verdict explains why other charges, 
especially crimes against women, were not added later and 
includes observations on such crimes. The DRC delivered/
transferred Lubanga to the court in The Hague in March 2006. 
His trial began in 2009. 

On March 14, 2012, Trial Chamber I decided unanimously 
that Lubanga was guilty of the charges against him – 
conscripting and enlisting children under 15 and using them 
to participate actively in hostilities from September 2002 
to August 2003. Because this was the only charge against 
Lubanga, his sentence was 14 years minus six years for time 
served in pre-trial detention in 
The Hague. He will serve his 
sentence in a country with a 
penal agreement with the ICC, 
most likely the United Kingdom. 
However, both parties have 
exercised their rights to appeal 
by filing notifications and 
substantive appeals. 

In the Lubanga trial, the 
court devised ways to test the 
credibility of witnesses involved 
in atrocity crimes. The appeals 
process was refined, tested 
and implemented. Familiar 
questions of discovery, witness 
protection, cross-examination 
and prosecutorial independence 
were addressed and resolved. 
Most observers agree that the 
vigilance of the court resulted in 
a trial that more than met all due 
process standards. The Rome Statute, for the first time in any 
such court, allowed victims to be represented by legal counsel 
and/or testify directly at trial. 

With the completion of the Lubanga trial, the ICC became a 
fully functioning court. As the court enters its second decade, 
this first trial set parameters and precedents for ongoing trials 
and future ICC cases.

Fourteen cases have been brought before the ICC in the 
context of seven situations that are under investigation: 
Uganda, DRC, the Central African Republic, Darfur (Sudan), 
Kenya, Libya and Cote d’Ivoire (the ousted past president, 
now in pre-trial proceedings). Note that Cote d’Ivoire is a Non 
Party State; therefore, it had to request and give permission for 
the ICC to have jurisdiction over its national. Three cases are 
at the trial stage. Unlike in Lubanga, the charges in most if not 
all subsequent cases include a wide range of crimes – sexual 
crimes, pillaging, forcible transfer of civilian populations, 
targeted attacks against them and ethnic cleansing, sexual 

enslavement of women and girls, imprisoning civilians 
with threat of bodily harm in a room full of corpses and 
more. Many of these attacks and acts were considered of a 
widespread and systematic nature and came under the Rome 
Statute’s articles on war crimes and crimes against humanity. 
Most for whom arrest warrants were issued were in command 
positions. It is the responsibility of states parties to transfer 
to The Hague any persons for whom warrants of arrests are 
discharged. However, the 11 suspects that remain at large are 
in countries with ongoing internal conflicts, making it difficult 
to find such persons. In the case of Al Bashir, the president 
of Sudan, the ICC warrant of arrest has isolated him from 
traveling to any of the 121 countries that are states parties 
to the ICC. If he did that State Party would be obligated to 
arrest him. In such cases, the ICC sends a strong message to 
those leaders who would commit such horrendous acts with 
impunity – internally or externally. This said, he has traveled 
to some African countries who were reluctant to arrest him.

The Lubanga decision did much to assuage the concerns of 
the U.S. regarding a “runaway” 
ICC prosecutor and “rubber 
stamp” court. Early on the 
judges on Pre-Trial Chamber I 
admonished the prosecutor when 
he refused to turn over evidence 
to the defense because he had 
promised confidentiality to those 
giving it. If he didn’t, the judges 
indicated that they would have to 
release Lubanga. The prosecutor 
complied after much discussion. 
In subsequent cases, the Pre-Trial 
Chambers dismissed charges 
against certain allegedly accused 
determining lack of sufficient 
evidence. In such situations, the 
prosecutor can have the charges 
reinstated if he, now she, can 
produce new and convincing 
evidence that a warrant for arrest 
should be issued. As the number 

of cases increase, more pre-trial chambers are added, with 
each consisting of three ICC judges. The court is comprised 
of 18 judges elected by the ASP.

Currently, the U.S. has determined that it is in this country’s 
interest to be actively engaged with the ICC overall, the court 
and the Assembly of States Parties. The U.S. is an involved 
and recognized observer country in this body with one of 
the largest delegations – comprised of representatives from 
various governmental departments, the administration and 
congressional committees. It is working closely with the 
court to help countries develop functioning and sustainable 
judicial and justice systems, to help hunt down elusive/at 
large alleged accused and more. Ultimately, the position of the 
American Bar Association is for U.S. ratification of the ICC 
Treaty but, realistically not now. The current ABA focus is 
education about the ICC and continued U.S. engagement. This 
is a “baby step” situation as, it seems, is the ratification of 
most international treaties. Most of our allies have ratified the 

With the completion of 
the Lubanga trial, the ICC 
became a fully functioning 
court. As the court enters 

its second decade, this 
first trial set parameters 

and precedents for 
ongoing trials and future 

ICC cases.



ICC’s Rome Statute, including the United Kingdom, France, 
Germany, Spain and other NATO and European Union nations. 
These are joined by 27 countries in Africa, Canada, Mexico, 
Australia, Japan, Korea, Jordan, Brazil, Argentina, Chile and 
almost all nations in South and Central America.

Other U.S. concerns with the court and also that pervade 
many of this country’s international relationships and 
reluctance to ratify international treaties, include the questions 
of sovereignty, fear of political abuse of its soldiers, and general 
dislike of international organizations and international law. 
That said, the U.S. in Rome was instrumental in negotiating 
the Principle of Complementarity and other provisions in the 
Rome Statute to alleviate concerns for its military personnel. 
Complementarity basically states that if a country is “willing 
and able” and has a judicial system that can try and investigate 
its own, then that country has primacy over the ICC. In other 
words, the ICC is a court of last resort. However, the ICC 
judges have the right to determine if the country in fact has the 
resources, ability and will to try the suspect fairly.

One question that seems to confuse many is the difference 
between the courts such as the Yugoslavian tribunal that tried 
President Slobodan Milosevic and the International Criminal 
Court. Milosevic died before a verdict was reached. The 
International Criminal Tribunals for Yugoslavia, Rwanda, 
Sierra Leone and similar situations, known as “ad hoc” courts, 
were established by the U.N. Security Council for that specific 
situation and after the fact of the conflict. The creation of the 

International Criminal Court was totally different. It is not 
part of the U.N. It is an independent, permanent, international 
criminal court. It is based on the highest judicial and legal 
standards of rule of law and due process. It is designed to end 
impunity for and to have jurisdiction over the most heinous 
crimes. It is not a retroactive court for any crimes committed 
before July 1, 2002, when the ICC came into force. As a 
permanent court, the ICC is able to collect evidence, find 
witnesses and victims in ongoing conflicts. Outreach to 
affected communities is part of its mandate including a trust 
fund for victims. This takes funding, provided almost in total 
by the states parties. The budget negotiations at each Assembly 
of States Parties session are difficult. As the responsibilities 
and demands on the court grow, greater funding is needed.

Stephen J. Rapp, the U.S. Ambassador-at Large for 
Global Criminal Justice and head of the U.S. delegation to 
the ICC, stated on many occasions that now that the ad hoc 
courts are winding down, the International Criminal Court 
will be the only “court in town” to try individuals of such  
heinous crimes.

Enid H. Adler (enidadler@aol.com), a sole practitioner, has 
been a representative to the non-governmental organization 
Coalition for the International Criminal Court since 1998. 
John L.Washburn, convenor of the American NGO coalition 
for the ICC, also contributed to this article.
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Mary-Kate Breslin: You were an assistant u.s. 
attorney for 24 years. How does that experience help 
in your current position?

aMy l. Kurland: I’ve always had the luxury of doing what 
I think is right, which is more than representing clients as an 
attorney. As an AUSA, my client was the people and my job 
was to make sure justice was done, not to get convictions. And 
so I was able to exercise prosecutorial discretion in a way that 
I thought was fair and even-handed. I spent most of my career 
focusing on public corruption cases, especially in the city of 
Philadelphia. Unfortunately I prosecuted people in virtually 
every city department. So I really had a sense that the city was, 
as has been said for generations and generations, hopelessly 
corrupt and contented. I found that I was prosecuting the same 
kind of cases over and over – people abusing their positions, 
people taking money that was not due to them. So corruption 
had always been a big joke in Philadelphia. 

Mayor Nutter was elected on a platform of restoring honesty 
and integrity to city government. And he contacted me. I guess I 
had about as much expertise as you could have on corrupt people 
who work for the city. So we talked about what this job would 

be, because we’ve had an Inspector General 
since the 1980s, but no mayor has ever really 
given it support and independence. We both 
believed that the city ought to be policing 
itself. 

My goal was to build the Inspector 
General’s office into an entity that could do 
that, and could do it by working in partnership 
with criminal prosecutors, with the Board of 
Ethics, with the city controller, in order to 

have the resources, the expertise and the independence to police 
the city ourselves. I agreed to take the job – I thought that it 
would be a good opportunity to help make the city more honest 
and efficient, but to work from the inside. 

You measure part of the success of your office in 
salary savings and recovery. Could you elaborate? 
When someone commits a crime and steals from the city, we 
often recover the money. In a criminal case, I’ll testify in court 
on behalf of the city as the victim. If the defendant stole, say, $1 
million, I’ll explain what $1 million means to the city. It means 
we could keep the recreation centers open all summer, we could 
have the libraries open on Saturday, we could hire many more 
police officers. That type of testimony gives real meaning to 
what that loss is. So we get money back through restitution.  

We also get money back through settlements. One of our 
recent focuses is on fake minority pass-throughs. The most 
recent case we had was Prison Health Systems, now known as 
Corizon. They had a $196 million contract with the city. They 
told the city that they had subcontracted with a woman-owned 
company to supply pharmaceuticals to the prisons for 40 percent 

10QuestIOns
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L
ongtime Assistant U.S. Attorney Amy L. Kurland took 
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participation. In reality, the woman-
owned company did no work and 
Corizon paid her more than $400,000, 1 
percent of the contract value, simply for 
the use of her name. Then they passed 
that 1 percent cost back to the city. 
As part of the settlement, they repaid 
the $400,000, plus more. The total 
settlement was $1.85 million. So that’s 
another way that we measure recovery.  

We also have a program where we 
make sure that city employees who’ve 
been convicted of felonies that relate to 
their job in some way are disqualified 
from receiving their pension. That’s 
a huge savings. It can be more than 
$1 million per person in what the city 
would pay out in pension over that 
person’s lifetime.  

We can also calculate savings from 
demotions and suspensions by the value 

of an employee’s salary during the 
period of suspension or for the salary 
reduction in the case of a demotion. 

We also recover money in some cases. 
During an investigation involving the 
Revenue Department, we discovered 
$3.4 million in uncashed wage tax 
checks from the Defense Department. 
The city had received them in 2005 
and they were just sitting in a drawer. 
So we had to go back to the federal 
government, have them re-issue the 
checks and then they were cashed. So 
really there are many ways we save 
money and recover funds.

 
mayor nutter approached you 
about this position. Was this type 
of position in your career plan?
I was at the U.S. Attorney’s office 
for 24 years and I fully expected that 

I would stay there for the rest of my 
career. The Inspector General position 
came out of the blue, I saw it as a 
terrific opportunity and I jumped on it.  

I was never involved in politics. I 
didn’t know any politicians. I had never 
met the mayor before. I was out at my 
daughter’s field hockey game around 
Thanksgiving weekend. My cell phone 
rang, and I didn’t recognize the number 
so I thought, well I guess I’ll answer it. 
And it was Mayor Nutter. And he said, 
“I’m calling to see if you’d be interested 
in applying for the job of Inspector 
General.”  I was just speechless. And I 
said, “Well, I really need to think about 
it and talk to my family.”

We were living in the suburbs, and I 
knew the main issue would be that we 
had to move into the city. My husband, 
Bob Drake, said “What is there to think 

The people who work here are committed to our mission. They 
want to make the city a better place. 



about. We’ll move downtown. It will be 
fun.” 

How big is the staff at your 
office? 
When I came here, there were three 
investigators. And we are now an office 
of 20. I brought with me my first deputy, 
Kathy McAfee. She was an FBI agent 
and we worked together for 20-some 
years.  We have a unique partnership. 

Our office is incredibly diverse. 
We have people who are experienced 
investigators from private industry. 
We have retired FBI agents. We have 
a former investigative reporter. We 
have several great lawyers and a former 
paralegal. We have former probation 
officers and a prison investigator. And 
we have two police detectives. And our 
office comprises more than 60 percent 
women and minority employees. But 
most importantly, the people who work 
here are committed to our mission. 
They want to make the city a better 
place. 

since your family has moved 
into this city, what are some 
philadelphia pastimes you enjoy 
the most?
Well unfortunately, we go out to eat 
too often. There are a million good 
restaurants in the city and we can walk 
to many of them. We take advantage of 
everything, the museums, theater and 
movies; we go to the Mummers parade 
and are regulars at the dog parks. Most 
importantly, we spend a lot of time at 
Citizens Bank Park rooting for the 
Phillies.  

I love that I’ve traded my commute 
from the suburbs for a 15-minute walk 
to work and my car for a scooter. 

I’m a member of the University 
Barge Club and row on the Schuylkill 
most mornings. I get to see the city 
from a whole different perspective. 
When I’m on the river and see the sun 
come up over the city, I can’t believe 
the resources we have and that we 
sometimes take for granted.

How can the philadelphia Bar 
association support the goals 
of the office of the Inspector 
General?
The Bar Association has a big and 
powerful voice. And we need allies. 

Right now, there is a bill before 
City Council to make the Inspector 
General’s office a permanent and 
truly independent part of government.  
Because my office was created by 
executive order, it could be dissolved 
by a stroke of the pen. A new mayor 
could reduce the budget or eliminate 
the office altogether.  So the only way 
to make the IG’s office permanent is 
through a charter change. Councilman 
Kenney has introduced a bill to change 
the charter. If City Council passes it, it 
would go on the ballot in May and the 
voters would decide.    

But we need the support of the legal 
community – I’ve spoken at a couple 
different Bar Association events, and I 
think the support is out there. But that 

support must be expressed – it has to be 
vocal support.  

I think that the Inspector General’s 
office should be permanent and I think 
it ought to be separated from politics. 
Mayor Nutter is completely hands-off, 
and only asks that we do whatever we 
think is right, but there’s no telling that 
a new mayor would be the same. So this 
charter change is something that we’ve 
been working hard on for quite a while, 
and I’m hoping that the community will 
come out in support of it.  

As a general matter, most of our 
cases come from tips, either from 
city employees or people out in the 
community, and we’ve had several 
cases that started from lawyers sending 
us information. 
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Is there a particular individual 
who has mentored you or has 
had significant influence on you 
professionally? 
That’s a hard one, because I’ve had 
many mentors in many different areas. 
Of course, from the beginning my 
dad (Seymour Kurland) has been my 
mentor. When he was the city solicitor 
and the Bar Association Chancellor (in 
1987), he was as happy and fulfilled 
as could be. I always knew I wanted 
to be in public service and my parents 
always taught us that you have to 
give back to the community. If you’re 
fortunate enough to go to college and 
to law school, you owe a debt to the 
community and you have to give back. 
I was just raised that way, which I think 
has sort of kept me in the public sector 
really, forever.

I was hired by Ed Dennis, who really 
took a chance on me. And I am forever 
grateful for that. Jim Rohn, who was the 
First Assistant, took me under his wing. 
In those days, the brand new lawyers 
prosecuted simple hand-to-hand drug 
cases. Jim had a corruption case and 
asked me to help him. After about a 
month of walking me through the steps 
of investigation, research, dealing with 
difficult witnesses and putting the case 
together, he backed off and it became 
my case.  It was really unheard of in 
those days for a young lawyer to handle 
a complex case, but he had confidence 
in me and helped me along. I think the 
best way to mentor people is to show 
them the right way to do things and 
then continue to be an advisor, but let 
them make their own mistakes and gain 
their own experience. Mike Stiles, who 
was also a U.S. Attorney, was exactly 
like that. He just had confidence that 
I would do the right thing, let me run 
with it, but was there for support and 
encouragement as well. 

At my age, it’s rare to find a new 
mentor. But as IG, running an office, 
managing a budget and supporting a 
staff was new to me. My husband Bob 
Drake, who is an employment lawyer, 
patiently and expertly guided me 
through the ins and outs of managing 
an office and maintaining a staff. 

How do you respond to criticism, 
either of your office or in 
general?

We do get criticized in the media, and 
I can’t respond. We get criticized about 
why we aren’t looking into something. 
I can’t comment on any investigation 
or even acknowledge whether or not 
we have an investigation let alone how 
or if it’s progressing. The reason for 
that is basically confidentiality. While 
we have a lot of cases where people 
are prosecuted or terminated, we 
also have a lot of cases where people 
are exonerated. We get unfounded 

complaints that could really damage 
someone’s reputation if made public. 
So I don’t talk about anything. So that’s 
the easy way to handle that type of 
criticism.  

People generally don’t like being 
called into the IG’s office and city 
supervisors sometimes are unhappy 
when employees under their command 
do something wrong. So, sometimes I 
get complaints that my investigators 
were overbearing or intrusive.   
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My investigators are out on the street 
all the time talking to everyone from a 
guy who collects the trash to a lawyer 
for the state of Pennsylvania or a CEO 
of a multi-national company. They are 
well trained and extremely competent. 
I trust that they are doing the right 
thing and I support them 100 percent. 
My response to these complaints is that 
my investigators are hardworking and 
dedicated and that they’re doing their 
job.

are you still teaching trial 
advocacy at rutgers Law?
You know, my job with Rutgers has been 
very long-term. I have kind of a unique 
combination of being a trial lawyer, 
being a criminal lawyer and having kind 
of an expertise in public corruption. So 
that brought me to the FBI to teach a 
graduating class about how to testify at 
trial. At Rutgers I teach trial advocacy.  
I’ve done some international teaching 
because of those three areas that go 

together.  I was recently in the Congo 
teaching a class on how to establish 
and run an Inspector General’s office, 
which was fascinating. I also spent 
some time in Bosnia when I was at the 
U.S. Attorney’s Office, doing the same 
kind of thing. The combination of trial 
advocacy, criminal practice and public 
corruption, put those three together.

How do you view your role as 
Inspector General with regard to 
the philadelphia community and 
residents in philadelphia?
Well, as I’ve said, I’m a lifelong 
Philadelphia area resident and I love 
the city. My parents are first generation 
Philadelphians, and I feel a real 
connection to the city, which is why 
I’m in this job to begin with.  

But our goal is to make the city 
operate more honestly and with 
integrity. And that’s the right thing to 
do, but it’s more than a moral issue. 
If the city operates honestly and with 

integrity, more businesses will come to 
the city, more people will want to live 
in the city, more visitors will come to 
the city.  The city will grow and become 
a more vibrant place.  

I think that is happening. We deal with 
a lot of quality-of-life issues. People 
care about their trash getting picked up 
and potholes being filled. They want 
to operate businesses without being 
shaken down for city services that 
they’re entitled to because they pay 
their taxes. They want a fair chance to 
get city contracts. The day-to-day way 
of life is what matters to people. And 
we’re trying to make that better and just 
make the city a better place to live and 
work and visit.

Mary-Kate Breslin (marykatebreslin39@
gmail.com) is a judicial clerk to 
Philadelphia Court of Common Pleas 
Judge Albert J. Snite Jr.





By RICHARd G. FREEMAN

Inside the Killing Fields
More Than 30 Years After the Khmer Rouge,

Artifacts of Inhumanity are Left Behind

PHOTOGRAPHED BY Richard G. Freeman



This is a typical cell in Building S-21, a grade school 
that was converted into a prison by the Khmer Rouge.



The committed traveler, however, will engage in what might 
blithely be called “The Genocide Tour.” On a recent visit 
before trekking around all of the above my wife and I, drawn 
to the country by our son, who works there, occupied several 
days observing the legacy of an idea whose time came and 
went and left behind it memories of 
misery and torn clothing and bones.

On April 17, 1975 an army 
assembled by an electrical engineer 
named Pol Pot entered Phnom 
Penh, then as now a bustling Asian 
metropolis marked by low-slung 
French colonial architecture (red 
roofs and etched sidewalk tiles). 
The Khmer Rouge (roughly “red 
Khmer”) methodically went from 
door to door and at gunpoint ordered 
the populace out of their houses. 
The Khmer Rouge lied and told the 
people whom they evicted that an 
American bombing raid was about 
to occur and they had to march 
northward to the countryside. The 
population obeyed. Most never 
returned.

The Khmer Rouge, like its brethren in Bolshevik Russia and 
Nazi Germany, was a political movement organized around 
an idea. All educated in Marxism either in Paris or Moscow, 
the senior leadership subscribed to the belief that the society 
could be remade through a series of swift and grand gestures. 
The central initiative called for moving the population of the 
cities out to the countryside and leveling the social stratum. 
The Khmer Rouge tortured and then executed lawyers and 
doctors and professionals, perceived intellectuals, people 
who wore eyeglasses and religious leaders. A few American 
and Australian expatriates, in Cambodia to hunt butterflies or 
flora, were caught, tortured and executed.  

The Khmer Rouge’s idea, like 
Lenin’s, was to create a classless 
society where bliss would reign 
in the absence of social rank and 
privilege. The idea took with it more 
than 1.7 million Cambodians. Like 
the Nazis, (and now the Taliban) 
the Khmer Rouge initiated their 
campaign by lining up their victims 
and shooting them. Like the Nazis 
the Khmer Rouge found that bullets 
were expensive, so they resorted 
to other means of killing. The axe 
to the head became the method of 
choice.

The first stop on the Genocide 
Tour takes the traveler to Tuol Seng 
Genocide Museum, located between 
Sihanouk Boulevard and, yes, Mao 
Zedong Boulevard (how apt to name 
Phnom Penh’s main thoroughfare for 
the highest-ranking mass murderer 
of all time!). Here Pol Pot’s boys 

tore fingernails out and cut nipples off of men and women, 
burned, crushed, drowned, and hacked at least 10,000 people. 
In outward appearance Tuol Seng appears benign: it was a 
grade school before being crudely converted into a prison by 

subdividing the classrooms with 
brickwork that looks like it belongs 
on a backyard barbecue. The Khmer 
Rouge efficiently renamed the 
school “S-21,” presumably so it 
could live up to its role as the locale 
of industrialized torture. It consists 
of three low-tiled buildings arrayed 
around a large courtyard with a 
flagpole and dead fountain in the 
middle. Inside someone thought 
it instructive to adorn the walls 
with badly colored Marxist/realist 
paintings of torture procedures, 
including those named above. You 
can have a chat with one of S-21’s 
rare survivors, who mans a booth 
each day. He may be one of the few 
physically intact victims of Pol Pot. 

As you wander on throughout the countryside you become 
aware of men of a certain age whose limbs are amputated 
thanks to land mines. But more of that later. On to the Killing 
Fields.

A hectic ride in a “tuk-tuk” (half exposed cab, half 
motorbike) takes you to a bucolic location on the outskirts of 
Phnom Penh (or maybe not; it is hard to discern where the city 
stops) that the Khmer Rouge used to axe people to death. Of 
course, the term “Killing Fields” has been borrowed from the 
1985 movie based on the life of Cambodian photojournalist 
Dith Pran as recorded in a series of articles by Sydney 
Schanberg of The New York Times. Dith Pran first used it to 
put into words places such as Cheoung Ek, the emblematic 
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A visit to Cambodia brings with it the ancient splendor that 
quiet place on the Gulf of Thailand has to offer. The ordinary 
traveler acclimates herself to Phnom Penh, dotted with 

Buddhist temples in unlikely places and buzzing with motorbikes 
in even more unlikely places. Then it is off to Siem Reap for the 
obligatory three or four days absorbing the grandeur and mysteries 
and puzzles offered by the Angkor Wat and the 250 square miles 
surrounding temple complex. Your guidebook reliably informs you 
that the Khmer (pronounced “K-mai”) kingdom ruled what became 
Indochina from 900 to 1300. Then the kings and princes and priests 
– after fighting endless wars against the Thai and Vietnamese – 
surrendered to disease or poverty or both and left scores of elaborately 
carved places of worship and ceremony sitting in the jungle to be 
discovered by a French explorer in the early 1900s.

Like the Nazis the 
Khmer Rouge found 

that bullets were 
expensive, so they 
resorted to other 
means of killing. 

The axe to the head 
became the method  

of choice.



“killing field,” I suppose, because it is 
so near the center of Phnom Penh (there 
is a similar location in Siem Reap for 
those who want to observe the remnant 
of genocide while pondering ancient 
temples). 

After buying a ticket to tour this warm 
artifact of man’s inhumanity to man, the 
genocide tourist receives one of those 
audio necklaces. I regret not obtaining 
from somewhere a transcript of the 
audio tour. For whosoever assembled 
the speaking guide gives an honest, 
blunt, painful history of the three years, 
eight months and 20 days of Pol Pot’s 
rule. You learn about the background of 
the senior leadership (Pol Pot’s practical 
training stood out in a collection of 
philosophers, mathematicians and 
economists) and just what they had in 
mind (a classless, agrarian people), how 
they did it (by killing an ascertained 
1.7 million people and possibly 2.5 
million to 3 million) and you hear from 
some of the henchmen who carried out 
the plan. The tour features testimony 
from soldiers and escaped victims. 
It is especially telling that the Khmer 
Rouge, like modern Islamists, made use 
of conscripted soldiers as young as 12 
years old. 

This site hosted many shallow graves. 
For narrative purposes the excavators 
have left some of the pits open and some 
of the bones and torn clothing scattered 
about. The centerpiece is a towering 
glassed-in stupa (Sanskrit for shrine in 
Buddhist parlance) containing rows and 
rows of rows of skulls. Each skull bears 
a cleaved space in the middle marking 
where the axe fell. The visitor removes 
his shoes and walks around the circular 
innards of the stupa, never avoiding a 
row of skulls and irresistible to the urge 
to whisper a quiet prayer.

     
*

Civil war followed the Khmer Rouge 
takeover. And you can’t have a civil 
war without land mines. A former child 
soldier of the Khmer Rouge, gripped 
by conscience, made it his task after 
the Vietnamese “liberated” the country 
in 1979, to remove land mines. This 
man – who for some unexplained 
reason adopted the Japanese name 
“A-ki-ra,” collected thousands of his 
rusted specimens and grouped them 
handsomely along with exploded shell 

casings in a place named, fittingly, 
the Land Mine Museum. If you are 
so disposed you can purchase a small 
wooden model of an unexploded land 
mine to take home. 

In the area around the land mine 
museum especially but all over the 
country groups of double amputees, 
victims of land mines, perform music 
on traditional instruments while 
seated compactly on the ground. They 
appeared around the temples, near the 
Land Mine Museum and other spots 
where tourists are sure to flock. 

The day we visited the Land Mine 
Museum a land mine exploded outside 
of Siem Reap, killing two people.

*
To put all we have seen into some 

perspective we boarded another 

“tuk-tuk” which took us down busy 
boulevards to another abandoned 
school. This one, however, housed 
the grandly named “Extraordinary 
Chambers in the Courts of Cambodia,” 
or ECCC (www.eccc.gov.kh/en). It is 
here where the Khmer Rouge is on trial.

In 2003 after extended negotiations 
the Cambodian government and the 
United Nations established the ECCC. 
Our government and other western 
governments support a tribunal that 
consists of self-contained prosecutorial, 
defense, trial and appellate functions. 
The whole affair is housed in a UN-
like structure where the visitor, after 
serious physical screening, can sit in 
a UN-like amphitheatre and watch the 
proceedings taking place in a long wide 
courtroom dominated by a high bench.  

The tribunal is on its second case. 
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This glassed-in stupa contains row after row of skulls, 
each bearing a cleaved space where the axe fell.



Many ranks and files participated in the 
Khmer Rouge atrocities. The court’s 
organizers deliberately decided to place 
on trial the “senior leadership of the 
Khmer Rouge.” And senior they are. 
The first defendant, Kang Kech Eav, 
alias “Duch,” was the commander of 
S-21. He pleaded guilty and made a 
statement dripping with contrition. 
The second defendants are senior 
leaders who are charged with “Crimes 
Against Humanity, “Grave Breaches of 
the Geneva Convention of 1949” and 
“Genocide” [but only of “the Cham 
and Vietnamese people,” because they 
are identifiable racial minorities; the 
defendants allegedly did not murder 
Cambodians because they were 
Cambodian because the murderers 
themselves are Cambodian.]

The trials are open to the press. A 
representative from George Soros’ 
Open Society attends every day. The 
outside parking lot was crammed with 
tour buses. Any person in Cambodia 
who wants to witness the proceedings 

receives free transportation from any 
point in the country. When we entered 
there was a large contingent of villagers 
staring at the trial workings.

And there was trial work being done 
that day. A tall English woman attired 
in that long robe and little white bib 
you see in the Daumier drawings was 
in the middle of what turned out to be 
an hour-long tirade on behalf of her 
client, the defendant in the third case. 
Her client is Ieng Thirith, now in her 
80s, who was minister of social affairs 
in the Pol Pot regime. Yes, she was the 
person who engineered the cleansing 
of the cities. The court had found Ieng 
Thirith incompetent and severed her 
case from those of three other senior 
leaders. The issue before the court was 
whether to release her conditionally or 
unconditionally. It was the conditions 
of release that occupied the English 
lawyer for an hour of repetitive palaver. 
Occasionally, a member of the bench 
(this was the Supreme Court sitting) 
interrupted. The viewer followed 

the proceedings via simultaneous 
translation in any language afforded 
free and provided by an audio necklace 
just like the one at the Killing Field.

In what I consider a treat for the 
Genocide Tourist the court asked to hear 
from the defendant. Two guards brought 
the little lady in, gingerly holding her 
by the arms as she almost tumbled out 
of the oversize white blouse she wore. 
The judges asked her questions “does 
she have friends anywhere else in the 
world?” She said she had many friends. 
“Where would she live?” Her overborn-
looking daughter was present.  

We could hardly breathe. There, 
right before us, as many as 3 million 
lives later, stood the heart of the Khmer 
Rouge. Old. Small. Incompetent. 
The court held the matter under  
advisement.

Richard G. Freeman (rgfrim@aol.
com), a sole practitioner, is a member of 
the Editorial Board of The Philadelphia 
Lawyer.
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More than 8,000 bodies were buried in this killing field in the outskirts of Phnom Penh.
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Patently Lincoln

PAINTING BY Robert Terry



S ome may know that Abraham Lincoln 
is the only president to apply for and be 
granted a U.S. Patent (No. 6,469 – “A 

Device For Bouying Vessels Over Shoals”), but 
few are aware that he was also an active patent 
litigator and a strong supporter of the patent 
laws and of inventors. Lincoln believed that 
America was built on discovery and innovation, 
and this unique characteristic would be the 
light that would let this nation lead the world. 
For Lincoln, the limited monopoly provided 
by the patent laws added “the fuel of interest to 
the fire of genius.”

From an early age, Lincoln began to appreciate the 
value of labor-saving devices and the freedom they 
afforded for more cerebral pleasures. A man with no 
fondness for manual labor, Lincoln had a great interest 
in any invention that could enhance “the pursuit of 
happiness,” further develop the Union, and later, help 
save it.

In an era when almost every able adult, and most 
children, labored from dawn to dusk, six days a week just 
to survive, new labor and time-saving devices were in 
substantial demand. Lincoln was admitted to the Illinois 
Bar in 1837, only a year after the U.S. Patent Office was 
created. Only 436 patents were granted in that first year, 
but that number more than doubled to 993 by 1850, and 
quintupled to 4,778 by the time of Lincoln’s election in 
1860. In 2011, the number topped 247,000.

Lincoln’s first visit to the Patent Office was while 
serving his first and only term in Congress, on April 10, 
1848, on behalf of a constituent and potential client, Jesse 
Lynch, of Magnolia, Ill. He went to investigate the status 
of a patent application filed by another in which Lynch 
had some interest. Lincoln discovered that “no patent has 
[been] issued to anybody on any application made as late 
as the first of July last.” Apparently, the glacial pace of 
the patent application process had set in even as early as 
1847. Today, there is a backlog of 600,000 applications 
and the average pendency for an application is 32 months.  

Though he revered the patent laws, as with the writ of 
habeas corpus, Lincoln refused to permit those, or any, 
laws to interfere with efforts to end the war and preserve 
the Union.  On Jan. 13, 1864, Lincoln ordered the testing 
of a new projectile invented by John Absterdam (Patent 
No. 41,688). When his Chief of Ordnance, Brigadier 
Gen. George P. Ramsey, expressed reluctance to purchase 
the new weapon because of a patent dispute, Lincoln 
brushed aside such concern, “I think the Absterdam 





projectile is too good a thing to be lost to the service… I am 
for the government having the best articles, in spite of patent 
controversies.”  

While Lincoln respected the orderly process of government, 
he was always prepared to use the weight of his office to 
expedite any such process in order to aid the cause.  On 
April 24, 1862, he wrote to Commissioner of Patents David 
P. Holloway on behalf of an inventor, requesting an early 
examination of William P. Goodwin’s application filed just the 
day before for an “Improvement in Breech-loading Ordnance.” 
Lincoln’s thumb on the 
scale apparently made a 
difference. Goodwin was 
issued a patent 14 days 
later (No. 35,311).

In almost 25 years of 
practicing law (1837-
1861), Lincoln handled, 
on the average, one 
patent case per year, 
but all in the last 10 or 
so years of his practice. 
Having less than one 
year of formal education, 
autodidact Lincoln was 
neither a patent agent nor 
registered as a lawyer 
with the U.S. Patent 
Office, and he never filed 
a patent application. But, 
even without technical 
training or expertise, he 
was a master of digesting 
almost any technical 
information, and making 
same understandable to 
the equally untrained 
minds of prairie judges 
and juries.  That was, in 
large part, his genius. He 
was, as his peers called 
him, a “case lawyer.” 
As it is today, the most 
persuasive litigators are 
those who, like Lincoln, 
are able to explain the 
most complex in simple, 
clear terms, without 
condescension.

Lincoln and his partners handed more than 5,100 litigation 
matters, 340 of which were in federal courts, and 22 of which 
were patent cases. Though a small number in gross and an even 
smaller percentage of either all his litigation cases or even his 
federal cases, this was actually an astounding number for a 
country lawyer from Springfield, Ill. at that time, or indeed, at 
anytime to this day.

Nine of his patent cases included claims of infringement, 
three were partnership disputes in which patent rights were 
important assets in play, nine involved disputes between 

parties to agreements for sale or license of patent rights and 
the facts of the last are lost to history.

Lincoln’s most famous patent case was neither his first, nor 
really his case at all.  It was for him, the “grim,” or at least, the 
“humiliating,” “Reaper Case.”

Philadelphia Lawyer George F. Harding, one of, if not the 
top patent lawyer in the nation in Lincoln’s era, successfully 
led the defense of J.H. Manny & Company against Cyrus H. 
McCormick’s claims of patent infringement in the famous 
“Reaper Case” (McCormick v. Manny, 6 McLean 539, 15 

F. Cas. 1314 (1856)). 
Harding, through his 
co-counsel, Peter H. 
Watson of Washington, 
D.C., initially retained 
Lincoln to serve as 
Manny’s local counsel 
and to give the closing 
as the case was then 
venued in Chicago. 
When the case was 
adjourned to Cincinnati, 
Harding and his other 
co-counsel, rising young 
Pittsburgh attorney, and 
later Lincoln’s second 
Secretary of War, 
Edwin M. Stanton, then 
ignored and humiliated 
Lincoln, whom they 
viewed as a country 
bumpkin.

McCormick, angry 
at those whom he 
believed were stealing 
his intellectual property, 
hired a legal “Dream 
Team” of the day – 
former U.S. Attorney 
General Reverdy 
Johnson of Baltimore 
and New York’s 
Edward N. Dickensen, 
both already legendary 
patent litigators. 
Lincoln might not have 
felt so “depressed,” 
“humiliated” and 

“mortified” by the treatment he received by the lawyers on 
whose side he thought he was on, if he had not spent so much 
time preparing to do battle with the renowned lawyer from 
Baltimore.

Although the Manny interests favored having Lincoln 
participate, when Stanton reportedly threatened to quit “if 
that giraffe appears in the case,” they relented and Lincoln 
was told he would not be needed. Although that quote may 
be apocryphal, the sentiment and result are not. Even after 
being dismissed, Lincoln, through Watson, sent Harding the 
carefully prepared, detailed argument he had worked on so 
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diligently. Coldly, Harding returned it, unopened and unread.  
Watson had given Lincoln a $400 retainer at their initial 

meeting and later sent him a check for $600 more after the trial. 
Lincoln returned the check, but Watson sent it back, insisting 
Lincoln keep it, and this time, he did. After all, Lincoln had 
spent a great deal of time on the case, Manny won and even if 
Harding and Stanton did not, Watson, at least, felt somewhat 
guilty about the way Lincoln had been treated.

Lincoln learned a great deal in this painful experience, but 
he told a friend that he was most impressed with the legal skills 
of these college and law school educated Eastern lawyers. He 
said he intended to return to his law office to learn more about 
the law because these types of lawyers “were coming West” 
and when they did, he wanted to be ready for them.

In August 1848, John B. Moffett retained Lincoln to secure 
an accounting and fair distribution of the assets of a dissolved 
partnership. Lewis v. Moffett, Sangamon County Circuit Court, 
Illinois Supreme Court, 1848-50.  Moffett had entered into a 
simple partnership agreement that the partners, unwisely as 
it turns out, had drawn up themselves. The partnership was a 

foundry business, but its main assets were three inventions.
Lincoln handled 21 cases to settle partnerships and five 

accounting cases, so this was not new to him. However, 
this appears to be the first case of any kind that he handled 
involving a patent or patent law.  

Although he achieved a favorable result, no good deed goes 
unpunished. After depositions, briefings, trial and appeal, 
Moffett stiffed Lincoln & Herndon for their fee and they 
had to sue him to collect $150 due.  An honorable man, he 
expected others to be likewise.

Lincoln did not handle his first patent infringement case 
until July 1850. Despite his inexperience in this specialized 
area of the law, there is no evidence that Lincoln was the least 
bit reluctant to undertake the defense in this important federal 
case, Z. Parker v. Charles Hoyt. He brought to the table his 
lifelong interest in mechanical devices, his ability to learn 
and understand how they worked and, most importantly, the 
genius to be able to explain same to a jury of everymen.

Lincoln defended Hoyt on charges of patent infringement of 
a “water wheel” and Lincoln won in large part because of his 
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His first patent infringement trial victory was important not 
only for him as a lawyer or for his client as a litigant, but also 
for patent law in the U.S. generally and for the ability of small 

entrepreneurs to invest and develop.  



ability to understand the technology at issue and to explain it 
to the jury in such a clear, simple manner, comprehensible to 
the average man. He regarded it “as one of the most gratifying 
triumphs of his life.”

His first patent infringement trial victory was important not 
only for him as a lawyer or for his client as a litigant, but 
also for patent law in the U.S. generally and for the ability of 
small entrepreneurs to invest and develop. Lincoln defended 
arguing that the “patent” was based on readily available and 
widely known technology, that is, it was invalid as not new 
and novel, and that such meritless claims seriously inhibited 
the ability of small businessmen to invest and develop their 
businesses. Parker had been threatening to sue and suing 
alleged infringing small saw mill owners for years and had 
secured several thousand dollars from legitimate, innocent 
businessmen who paid money rather than fight in court and 
take a risk.  

A Chicago newspaper observed, in a statement, perhaps 
heartening today to some defendants besieged by similar 
lawsuits, “The public will reap an advantage, and mill owners, 
will not be subject to the paying visits of agents, nor to pay 
any more ‘black mail’ for a principle as old as the arts.”  

Hoyt and Lincoln stood fast and won. Parker saw no 
damages or license fees thereafter. 

Lincoln represented accused infringers and wronged patent 
owners and had success for both. Jonathan Haines of Pekin, 
Ill., an inventor and owner of Patent No. 3987 for his “Illinois 
Harvester,” retained Lincoln in August 1856 to sue George H. 

Ruggs for infringement.  Ruggs v. Haines, U.S. Circuit Court, 
N.D. Ill., 1856-1862.

On March 15, 1864, after only a “short absence,” the jury 
returned a verdict for Lincoln’s client, finding that Ruggs had 
infringed the Haines patent and awarded $2,300, a victory 
later upheld by a divided U.S. Supreme Court.

Lincoln was often turned to as an appellate lawyer when 
trial counsel was found wanting. In February 1855, Lincoln, 
taking up the case for the first time on appeal, argued on behalf 
of defendants in the Illinois Supreme Court in a dispute over 
patent rights to a “horological cradle,” a mechanical device to 
relieve mothers from the chore of cradle rocking.  Alexander 
Edmunds v. Mayers & Mayers, 16 Ill. 207 (1855).  Lincoln 
amused visitors to his office by playing with a model of the 
cradle, but the court found against Lincoln’s clients, reversing 
the lower court’s decree. Lincoln was good, but he lost as 
many cases as he won.

Lincoln’s contributions to invention and patent law pale in 
comparison to his saving the Union and/or freeing the slaves, 
but they were significant and the greatest by any president 
since Thomas Jefferson and unmatched until those of the next 
president with a similar bent, Theodore Roosevelt.

M. Kelly Tillery (tilleryk@pepperlaw.com), a partner with 
Pepper Hamilton LLP, is a member of the Editorial Board of 
The Philadelphia Lawyer.
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When I returned to the U.S., I did notice however that not 
only did the cough persist but that it was actually getting 
worse. I returned in early July 2005 and by July 21 I had 
my first chest X-ray. The results came back negative. Thank 
God. I ruled out the worst of my fears. Now it would be just 
a matter of getting to the root of the cause of the cough. My 
doctor treated it initially as allergies and put me on Claritin. A 
couple of weeks went by and the cough worsened. My doctor 
thought I should see either an ear, nose and throat specialist 
or a pulmonary doctor. I opted for the ear, nose and throat 
specialist probably because it just sounded less ominous. So 
I made the appointment and had lots of tests. I began to be 
treated for acid reflux. September came and I started my new 
semester of teaching Business Law at La Salle University. 
Lecturing became very difficult. My medication for acid 

reflux was not working. They were helping as much (or as 
little) as the allergy meds. The specialist decided another test 
was in order, a CT scan. This was all new territory for me. I 
was a very healthy individual. I liked broccoli, I was a serious 
walker and I never smoked. I came from a healthy family line 
and had a grandmother who lived past 100. 

I had the CT scan. Dan was back in Italy working when I 
received the voicemail from the doctor. His message was to 
call him back as soon as possible. From the sound of his voice 
I knew instantaneously that there was a problem – a serious 
problem. I called him as soon as I got the message. The 
conversation is now a blur but the words I remember were that 
I had fluid in the lungs. I needed to see a pulmonary specialist 
immediately but first I needed to pick up the X-rays and CT 
report. I drove to the hospital the next afternoon after work to 

B y  E v i e  B o s s  C o g a n 

TriAl of 
Her life

i had just returned from an extraordinary four months living and travelling in Europe. Our 
permanent home was based in Bologna, Italy, which was a remarkable springboard for other 
wonderful destinations. My sabbatical began with a teaching stint in Basel, Switzerland. When 

my teaching responsibilities ended, I took the train to Bologna. I was unable to appreciate the majestic 
beauty of the Swiss Alps because I felt sick, very sick. I had a terrible cough. I self- diagnosed it as 
a bad case of bronchitis. I was so happy and relieved when Dan (now my husband) welcomed me at 
the train station in Bologna. He carried my luggage (quite sizable because I packed for four months 
and two seasons of clothing, plus all my teaching materials). I was soon to be at my new home with 
my first Bologna meal. After a lot of rest and more Italian food, I began to feel myself again. The 
only memory of not being 100 percent was my dad’s remarks when I spoke to him on the phone. 
“You need to check out that cough.” I always agreed and after I hung up the phone gave it very little 
thought until our next conversation when I would agree again and so it went. I had become immune 
to noticing its very existence.

PHOTOGRAPHED BY Jeff Lyons
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pick them up. I got back into my car and began driving home. 
At a red light, I started reading the report. The words were 
jarring. I would realize later that the report’s conclusion would 
alter my life forever. 

I zoomed to the bottom of the page – “Impression: Right 
lung carcinoma.” I could read no more. I called my son who 
was celebrating a Rosh Hashanah dinner at the home of his 
fiancé’s parents. This was so uncharacteristic of me. I had 
always shielded him to an extreme, never wanting to burden 
him with what life throws one’s way. But this was different 
from any prior experience…and Dan was away, far away. 

And so began a series of doctor appointments. The first 
oncologist we met with told Dan and me that I should “go 
home and get my affairs in order.” The prognosis was bleak 
and she did not sugarcoat a thing. She left the room and left 
us there to hold each other and cry. I needed a second opinion. 
I found Dr. Corey Langer at Fox Chase Cancer Center (he is 
now at Penn). He is a wonderful doctor and person. I always 
leave his office feeling better and 
with hope. It did not take me long to 
figure out he was the doctor for me. 
My journey through chemotherapy, 
radiation and more chemotherapy 
was about to begin. It was intense 
and fatiguing, but I marched forward 
as a soldier does in battle, after all I 
was in the battle of my life.

The treatments beat my cancer 
into submission, for a time anyway. 
I returned to teaching and to a 
somewhat normal existence. I was 
euphoric. No more chemotherapy! I 
felt pretty good but was left with a 
great deal of permanent damage to 
my lungs from the radiation. I was 
managing my cough that was now 
attributed to the effects of radiation 
rather than the cancer. I took steroids 
and was fairly stable for more than 
two years. Life was good.

I then noticed that my cough was 
returning. By now I had a wonderful 
team of doctors. Dr. Gregory Kane, my pulmonologist at 
Jefferson University Hospital, was one of them. He told me 
at the beginning that he would be the quarterback on the team 
coordinating my care. He has been spectacular in that role and 
the person I go to when I run into a problem. Now he upped 
the steroids that had worked in the past to control the cough. 
This time the steroids did not help. More procedures and more 
tests. The verdict was in: my cancer had returned.  

In March 2009, I began a number of different therapies. 
Progression of my disease continued. Nothing was really 
working and all the chemotherapy began to take a toll on 
me. My cough worsened. Sometimes it was a struggle to 
communicate. To help control my cough, I began taking 
codeine in addition to a prescribed pill. I carefully controlled 
the timing of my doses so I was fortified with the best weapon 
in my arsenal when I was in the company of family or friends. 
Codeine became my best friend. I was instructed to take two 

to three doses a day. That worked in the beginning but soon 
that was not enough. I needed more of the cherry tasting syrup 
to be in the presence of others. I began to take it earlier in the 
day and more often than directed. I had no trouble justifying 
this: after all I have advanced lung cancer. What difference 
could this possibly make? I slept a great deal during this time. 
I was sound asleep when my friend Marilyn called and left 
a message that she saw a story on “World News Tonight” 
about a new direction in the treatment of lung cancer. When I 
awoke from one of my many naps I listened to her message. 
I Googled some keywords and found the clip. Could this be 
something that could help me?  

Bill Schuette from Ohio was the subject of the report. He 
was at the end of the line with chemotherapies that were not 
working. His doctor had run out of ideas when Bill saw a June 
report on Linnea Duff, another lung cancer patient who had 
entered Phase I of a clinical trial at Massachusetts General 
Hospital (MGH) in Boston. Bill, like Linnea, qualified for the 

trial because they both possessed 
the EML4/ALK “mutation.” Within 
days of taking the experimental drug 
they both began to feel better. Just 
as remarkable their CT scans were 
extraordinary. Both had an almost 
complete resolution of the cancer! 
One thing I knew for sure…I wanted 
this drug. But would I qualify?

During my next visit with Dr. 
Langer, I mentioned the new clinical 
trial at MGH in Boston. He of 
course was aware of the clinical trial 
and immediately stated that I must 
see if I qualify for the trial. From my 
research, I knew it would be a long 
shot. 

The clinical trial was sponsored by 
Pfizer. To qualify, I had to possess a 
particular gene rearrangement called 
EML4/ALK. Gene rearrangement is 
a process in cells that can contribute 
to the transformation of a normal 
cell into a cancerous one. It is found 

in lung cancer tumors and a wide variety of other cancers, but 
not in normal cells. Gene rearrangement means that the gene 
is in a different place than it normally is. This altered gene is 
not acquired by heredity but rather from carcinogens in the 
environment. It is this rearrangement that drives the growth 
of cancer cells. The EML4/ALK genetic rearrangement is 
seen in about 3 to 4 percent of all the non-small cell lung 
cancer population. (Non-small cell lung cancer accounts for 
approximately 80 percent of all lung cancer cases.) The ALK 
rearrangement in lung cancer was discovered in the laboratory 
in 2007. Pfizer quickly began to develop a drug that would 
target the altered gene and inhibit its growth and leave healthy 
cells alone. This is personalized cancer treatment. There are 
other genetic mutations that have been identified, i.e. EGFR 
and K RAS and for which some targeted therapies exist. The 
science of identifying other altered genes is at the infancy stage 
and the possibility for many cancer treatments is exciting. The 

My journey through 
chemotherapy, 

radiation and more 
chemotherapy was 

about to begin. It was 
intense and fatiguing, 
but I marched forward 

as a soldier does in 
battle, after all I was in 
the battle of my life.



drug is not a cure for cancer but rather 
it halts the growth of the cancer cells. 
But for how long, no one at this point 
knows.

My oncologists at Penn discovered 
that some of my tissue remained from 
the biopsy I had several months earlier. 
They were instrumental in getting my 
tissue sample up to the MGH lab in 
Boston. The wait began. There were 
so many people who saw or heard 
about the report that the MGH lab was 
flooded with tissue samples. My tissue 
sample had to wait its turn in line to be 
examined. Many like me were hopeful 
that they too could benefit from this new 
drug. As stated above only 3 to 4 percent 
will have this gene rearrangement: the 
odds however are much more favorable 
for those who never smoked. I remained 
optimistic that I would qualify. One 
day about a month later I received a 
call from Dr. Jared Weiss at Penn. He 
told me that MGH wanted me to call to 
register as a patient. He had no further 
information. I knew in my heart that 
this was going to be very good news. 
I felt like I had won the lottery! Sure 

enough, I had the ALK rearrangement 
and I was going to Boston within days 
to take the steps necessary to start the 
trial. I feel so fortunate that the EML4/
ALK rearrangement was discovered 
just in time to benefit me. I was soon to 
become participant No. 1 in the Phase 2 
clinical trial.

I could hardly contain my excitement 
when I made my first trip up to Boston 
to get the first supply of pills. I was 
in awe when I had my first glimpse 
of these non-descript white “magic 
pills”…here it was, the miracle that 
I had prayed for. The dosing is easy, 
twice a day and the side effects are 
minimal.  I was instructed to take the 
pills for two weeks and then schedule 
a return visit. During this two-week 
period I quickly began to feel better. 
I was coughing less and by the end of 
the first two weeks I no longer needed 
codeine. Feeling better was a great gift 
and I was so grateful to be part of the 
trial.

When I returned two weeks later my 
visit began with routine lab work. I 
was told in advance that this would be 

a long visit. The protocol in a clinical 
trial is very strict. The plan was that I 
would have three EKGs two minutes 
apart. I would take my morning dose 
of my new supply of pills and then 
return two hours later for three more 
EKGs two minutes apart and a post-
dose blood draw. However the plan 
was upset when the results of the initial 
blood draw were reviewed. My liver 
function tests (LFTs) were elevated. I 
learned this was a side effect in about 
10 percent of the participants in Phase 
I of the trial. The anticipated long visit 
became a very short visit. I was sent 
home without the pills. I would have 
to wait until the LFTs came down and 
then I would be put on a lower dose of 
the drug. It took three weeks until the 
liver enzymes returned to acceptable 
levels. I eagerly journeyed up to Boston 
again to finally get back on the drug. 

My first CT scan was scheduled three 
days later. I didn’t know what to expect 
since I was off the drug more than on it. 
But the protocol required that I have a 
scan every six weeks.

The results were in. I had a 44.7 



percent reduction in two targeted 
lymph nodes and complete resolution 
in a number of other nodes. My doctors 
thought the results were fantastic, 
therefore, so did I.

I was to experience several more 
bumps in the road with elevated 
LFTs and now I’m on the lowest dose 
possible in the trial. Thankfully I am 
able to tolerate this lower dose.

The results of my second CT scan 
were even more remarkable. The 
radiologists took their measurements 
again and this time I was up to 59.7 
percent resolution. By the third CT 
scan, I had a 100 percent resolution in 
the measured targeted nodes. There is 
stable disease and complete resolution 
in some of the other nodes that were not 
measured. After eight months of travel 
to Boston, the clinical trial opened at 
Penn.

I remain very optimistic about my 
future. I feel so lucky to be a beneficiary 
of this exploding area of personalized 
cancer treatment. My hope for a miracle 
in the future is here and now.

I have learned much through this 
journey. Here are some of my more 
important lessons: 

•  I have learned that I can share all 
the triumphs as well as the valleys 
with my beloved son. I no longer 
feel that I need to shield him from 
life’s harsh realities. He has proven 
to be a great source of love, strength 
and support. This journey has 
strengthened our bond. 

•  Dan has taught me the true meaning 
of commitment. Ever since my 
earthshattering diagnosis, Dan’s love 
and devotion has never wavered. 

He has been by my side, nurturing 
and taking such good care during 
some of my darkest hours. Dan and 
I married just before the start of the 
trial. We have already been married 
3 ½ years.

•  Since my cancer journey began, I 
have married, my son has married 
and I have experienced the absolute 
joy of the birth of a grandson and 
a granddaughter. The lesson: There 
are no bounds to the joys of life. 
Grab them when you can.

•  I have also learned that I have many 
truly wonderful caring family and 
friends. I can’t imagine this journey 
without their vital love and support. 
Especially, there is my wonderful 
and selfless sister who has been by 
my side during many of my trips to 
Boston.

•  I have learned that I have the 
capacity to accept things that I 
cannot change. I do not dwell on the 
past or the negative. It just wastes 
too much energy. I consciously stop 
myself when I feel myself “going 
there.” I look forward and am an 
optimist at heart. I am a competitive 
tournament bridge player. I apply a 
lesson from the bridge table to my 
life: This is the hand I’m dealt…I’m 
going to play it the best that I can. 

During one of my Boston visits, I 
recognized Linnea in the waiting room 
at MGH. She is the young woman 
highlighted in the first news report. We 
chatted and shared our stories with each 
other. It appears that after almost 20 
months on Pfizer’s trial drug, her cancer 
cells are becoming resistant to the drug. 
Scientists in the lab are already working 

to develop a second-generation drug 
that may minimize the development of 
mutation-based drug resistance. Linnea 
says she is in line waiting for her next 
miracle. I am right behind her in line. 
I believe that she will find it. She is a 
talented writer and has a blog sharing 
her story of survival. She writes with 
the hope of educating people of the 
possibilities in cancer treatment. I read 
her blog regularly because it lets me 
know that I am not alone in the quest to 
live. She recently ended a posting with 
words that brought tears to my eyes. 
Her words and images struck a nerve 
deep within. She wrote:

“Perhaps I represent what 
advanced but managed lung cancer 
can look and feel like. As I get in 
line for another miracle, it’s not 
so very different from running 
a marathon. I’m prepared both 
physically and mentally to go the 
distance, but when it gets tough, 
when I’m tempted to quit, I will 
think of all of those ahead of and 
behind me on this course and I will 
hear the shouts of encouragement 
from the sidelines. I will know 
that I’m not alone, and I will keep 
going. Because just over the finish 
line is the prize I so covet. Life, 
sweet life; another morning.”
Yes, life, sweet life.

Evie Boss Cogan (ebcogan@comcast.
net) retired in January 2011 from 
teaching Business Law at LaSalle 
University after 24 years in the 
classroom.
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I can still remember the days when 
lawyers primarily advertised in 
the Yellow Pages. Some also 
advertised on television. And 

a few took out newspaper ads, but that 
was it. There really weren’t many other 
alternatives.

Then came the Internet. Now lawyers 
have websites, blogs, Facebook pages, 
Twitter feeds, LinkedIn pages, YouTube 
videos, and a seemingly never-ending 
list of ways to communicate online. 
All with one goal – attract new clients. 
Websites are advertisements. So are 
some Facebook pages. After all, if 300 
colleagues and clients like your law 
firm’s Facebook page, they probably 
realize that you didn’t create it just to 
show off your new hairstyle.

According to a March 2012 study by 
The Research Intelligence Group, 76 
percent of the adults who have looked 
to hire an attorney in the past year used 
online resources at some point during 
the process. Obviously, lawyers (like 
any other business seeking clients) will 
focus their marketing resources where 
the potential clients are. Nowadays, 
that’s the Internet.

But there is a rub. Every one of these 
communications – and perhaps even 
some emails that lawyers send – is an 
advertisement. The Philadelphia Bar 
Association Professional Guidance 
Committee opined that a website is a form 
of advertising in Formal Opinion 2007-7:

In addition, it is the Committee’s 

opinion that a website and a resume 
contained therein are both forms of 
“advertising” under the Rules of 
Professional Conduct. … A website 
is also a form of “advertising” 
and is subject to all applicable 
Rules of Professional Conduct. 
As recognized in the Rules, the 
Internet and other electronic means 
have become one of the preferred 
methods by which lawyers and 
other businesses seek new clients. 
Consequently, a website – the 
most basic element of electronic 
advertising – falls with the ambit of 
Rules 7.1 and 7.2.

Thus, lawyer websites, and other 

forms of Internet advertising, fall 
within the ambit of Rule of Professional 
Conduct 7.2(b), which states:

A copy or recording of 
an advertisement or written 
communication shall be kept for 
two years after its last dissemination 
along with a record of when and 
where it was used. This record shall 
include the name of at least one 
lawyer responsible for its content.

Unlike print advertisements, which 
you can tear out and save, electronic 
advertisements such as websites are 
not so easy to “grasp.” Regardless, 
lawyers must still maintain copies of all 

TechnologyTechnology Technology
Rules Are Rules: Save Your Website

By dANIEL J. SIEGEL

You Might Be Violating the Rules of Professional Conduct 
Just By Having a Dynamic Website
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advertising – no matter what form it is 
in – for two years. How do you do that?

The simple method, it would seem, is 
to print out every page of a website. Or, 
simply “save” the page. If only it were 
that simple, but it is not. It’s important to 
recognize that although many websites 
are nothing more than online business 
cards, others are highly complex. In 
addition, not all websites are “static,” 
i.e., the content doesn’t change unless 
the website designer or some other 
person revises the page or its content. 
Nowadays, many websites, especially 
larger ones, are generated dynamically. 
This means that the pages on the site are 
generated based upon the information 
input by visitors to the site. In those 
circumstances, capturing content is like 
trying to catch fog. It isn’t easy.

But the Rules are the Rules. And 
the Rules require lawyers to maintain 
“copies” of their websites and other 
electronic advertisements. So, how do 
you put your fingers around the fog?

In my experience, there are a few ways 
to do so, and some are easier than others. 
Of course, the most primitive method is 
to merely print out every page of the 
website every time it changes. That 
works, but it is easier said than done. 
If the site is a “business card,” printing 
or saving the one page site is simple. 
Most sites are bigger.  Consequently, a 
relatively small website might only be 
comprised of 10 or 20 pages, but as the 
firm grows, or as it expands the scope of 
information on its website, the number 

BlackBerry turns  
to Z10 for revival

Remember all those reports that said 
the BlackBerry was doomed? Not so 
much anymore, thanks to its new Z10.

Critics love the phone, with it s 4.2-
inch screen and Retina display that’s 
sharper than the iPhone 5. It has 
high-definition cameras in the front 
and back. BlackBerry’s app store is 
packed with useful items and there’s 
a movie and music store as well. The 
company says there will be 70,000 
apps available when it goes on sale in 
the U.S. It has 16 gigabytes of storage 
and room for a memory card. All four 
major U.S. wireless carriers (AT&T, 
Sprint, T-Mobile and Verizon) will sell 
the device. There’s no word just yet on 
when the Z10 will be available here.

There’s one thing missing that 
might take some getting used to for 
BlackBerry diehards – a physical 
keyboard. BlackBerry says its new 
touchscreen learns your writing style 
and suggests words to help you type 
faster, more accurately and with the 
least amount of effort. And if you tend 
to mistype certain letters, the Z10 will 
remember and subtly adjust to make 
sure you hit the right key. Another new 
feature allows you to use BlackBerry 
Messenger to make free phone calls 
and video calls over the Internet. 

Will the millions of current BlackBerry 
fans make the switch to the Z10? 
Or will BlackBerry become another 
footnote in tech history? The Z10  
looks good, so it’s up to the users to 
decide.

Google’s Pixel targets the 
cloud crowd

When Google unveiled its $1,299 
Chromebook Pixel laptop in February, 
it left a lot of people lamenting what 
the computer was missing, rather than 
what it has going for it. 

The touch-screen Pixel features Gorilla 
Glass and an anodized aluminum case 
and an astounding 239 pixels per inch 
in its 12.85-inch display. It comes with 
a tiny 32 GB of local storage, but you 

can store 1 terabyte of data on the 
cloud, courtesy of Google Drive, for 
36 months. Without the laptop, storing 
1 TB on Google Drive would set you 
back $1,800 over those three years.

But you can’t run applications like 
Microsoft Office or Adobe Photoshop 
on the Pixel. Its battery is good for 
about five hours, while a MacBook 
Pro lasts for seven hours. It has an 
Intel I5 1.8 GHz dual core processor, 
which is slower than the MacBook Pro 
and most comparably priced Windows 
laptops. The Pixel caters to the cloud 
crowd – those who are comfortable 
storing their data online. So what we 
have here is essentially a $1,300 web 
browser. Once web-based apps are 
on par with the likes of Office and 
Photoshop, machines like the Pixel 
will do just fine. But for now, this is a 
beautiful laptop with features that only 
a few will love.

But the Rules 
are the Rules. 
And the Rules 
require lawyers 

to maintain 
“copies” of their 

websites and 
other electronic 
advertisements. 
So, how do you 
put your fingers 
around the fog?

Tech   Briefs
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of pages can quickly grow. The thought of printing out 30 or 50 
or 100 pages is numbing, however, and the reality is that people 
just don’t, or won’t, do it.

If printing isn’t practical, what other methods are there? 
Perhaps the easiest option is using Adobe Acrobat (the 

standard or professional versions, not the free Reader), which 
lets you capture web pages using an easy-to-use interface. Just 
click a few buttons and Adobe turns your entire website into a 
pdf. This will work well if you are disciplined (you have to do 
it every time your website changes). It won’t work if your site 
changes daily and you aren’t up to the task.

Another alternative is Web Preserver, a product of Reed 
Archives, which can be used not only to capture your own 
website and social media pages, but also to capture other 
websites and pages for use in your cases. The Web Preserver 
service is quite versatile, and lets you record websites at 
scheduled intervals or on the fly, and can also record your web 

research, allowing you to retaining native archives of all of the 
pages you visit or want to save. The advantage of this process 
is that you are saving content in its original format whereas 
Adobe converts all of the content to pdf format. While the 
Rules don’t require that you keep copies of your own website 
in native form, you may need to do so if you are capturing other 
pages to use in your own cases.

Ah, technology. Sometimes the Rules of Professional 
Conduct and technology don’t play well together. Regardless, 
you still need to make sure that you are capturing your website, 
and every other form of electronic communications, if the need 
arises. 

Daniel J. Siegel (dan@danieljsiegel.com), is a local attorney who 
operates the Law Offices of Daniel J. Siegel, LLC and is the president 
of Integrated Technology Services, LLC.

The thought of printing out 30 or 50 or 100 pages is numbing, 
however, and the reality is that people just don’t, or won’t, do it.
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The Franklin Institute
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Both Apple tV And Roku 3 Allow you to stReAm InteRnet content onto 
youR teleVIsIon. You’ll need to have an account with the individual services (Netflix, for 
example) to see programming. Apple TV allows access to Apple’s iTunes store while Roku gives you 
access to music services like Pandora. If you’re ready to get rid of cable, these $99 devices can fulfill 
your entertainment needs.

Tech  
UPDATE

Features apple tV roku 3

streaming serVices
netFlix ,  Youtube ,  mlb.tV,  
nba.com league pass,  
nHl gamecenter liVe, itunes

netFlix, Hulu plus, Facebook, 
pandora, Vudu, twitter, more 
tHan 700 entertainment cHannels

connections Hdmi, micro usb etHernet, wiFi

wiFi built-in built-in

tV compatibilitY HdtV onlY HdtV onlY

dimensions 3.9” x 3.9” x 0.9” 3.5” x 3.5” x 1”

weigHt 3.7 ounces 5 ounces

price $99 $99
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Book review

A
n easy-to-read guide 
to appellate rules and 
requirements, the “Appellate 

Practice Compendium” is sure to 
save you time and angst. Perhaps 
it will save you from missing 
a deadline, waiving an issue 
or bouncing a brief. Or it may 
prevent a faux pas before a panel. 
Since it covers every jurisdiction 
in the country, it will be especially 
valuable when venturing to a 
distant court.

Years in the making – yet 
current – it is the product of the 
American Bar Association’s 
Council of Appellate Lawyers. In 
the interest of full disclosure, I sit 
on the Council’s Board. But for a 
reviewer, a favorable bias (in my 
opinion) is anything but a handicap. 
It’s a spur to appreciation, an 
incentive to recognize good work. 
We all know restaurant reviewers 
who somehow can never find 
a perfect meal; they seem to 
forget the biological imperative 
to eat.  Beware the incorrigible 
curmudgeon.

The “Compendium” has a 
chapter for each federal and 
state jurisdiction. Every chapter 
is written by a seasoned local 
practitioner. Each follows an 
identical structure. Main topic 
headings include subjects such as 
“admission,” “record composition 
and transmittal,” “filing and service 
requirements,” “briefs,” and “oral 
arguments,” along with a number of 
subheadings. The structure conveys 
the essential information in an easily 

comprehensible manner. 
The very first section of every 

chapter is “Top Tips for Out-of-State 
Practitioners.” Often this is the author’s 
bullet list of pitfalls and booby traps. In 
Pennsylvania, we’re warned about the 
courts’ penchant for procedural waivers, 
particularly under Pa. R. A. P. § 1925. 
In Minnesota, be sure to deliver your 

brief by U.S. Mail and not FedEx. In 
the Second Circuit, better file a pre-
argument statement and transcript-
order within 14 days or face dismissal. 
In South Carolina, don’t bother with 
interlocutory appeals – there are none to 
speak of.

Often, too, the message in Top Tips is 
welcoming. In Connecticut, “the clerk’s 
office is friendly, courteous, patient 
and eager to help.” Likewise, our own 
Third Circuit “has a well-deserved 
reputation as a friendly court in which 
to practice” and the clerk’s office has 
no interest in “playing ‘gotcha’ with 
appellate counsel.” But even so, there’s 

no license to relax at oral argument 
simply because you’re in the home 
stadium: “Be thoroughly and 
exquisitely prepared …” Likewise, 
be advised, in the state system, 
“all three Pennsylvania appellate 
courts are ‘hot’….”

Both the Third Circuit and 
Pennsylvania chapters are valuable 
tools for local practice. The first 
is by Schnader Harrison Segal & 
Lewis LLP’s Nancy Winkelman 
and the second by Duane Morris 
LLPs’ Robert Byer. Both authors 
rely on source material beyond the 
appellate rules, such as internal 
operating procedures, court 
websites, and their own substantial 
experience. They spotlight key 
information that will simplify and 
elevate your work. 

Also useful is David Frederick’s 
chapter on the U.S. Supreme Court. 
Even if you are not among the 
cadre of Supreme Court specialists, 
Frederick’s chapter will be 
indispensable when you inevitably 
file or contest a cert petition. He 
is excellent on how to frame a 
petition. And if you’re deciding 
whether to file an opposition or 
waive filing one, he’ll ensure that 

you make the right choice. 
Along with its utilitarian purpose, 

the “Compendium” is fascinating as a 
catalog of customs. In Pennsylvania, 
for example, it’s bad form for local 
counsel to introduce a pro hac lawyer 
at oral argument, for the court prefers 

By dAVId J. PERLMAN

appellate practice Compendium
Edited By Dana C. Livingston
1458 pages
$199.95, American Bar Association

Essentially Appellate
Navigating the Appellate Landscape in Jurisdictions Nationwide
And Knowing What to Avoid (or Not)



that the arguing attorney cut to the chase 
without preliminaries. But in Delaware 
such an introduction is essential. In New 
Jersey not only is such an introduction 
essential, but we’re warned that out-of-
state counnsel should argue only when 
absolutely necessary.

Sometimes, the identity of the panel is 
kept under wraps. Again in Delaware, and 
the Fourth Circuit, you won’t discover 
who is sitting until they ascend to the 
bench. Yet the Third Circuit discloses 
the panel with the argument notice. In 
other jurisdictions, there’s a peculiar day 
when panels are announced, such as 12 
p.m. on the Thursday the week before 

argument in the Second Circuit. 
In Alaska and North Dakota, an appeal 

to the state’s Supreme Court is a matter 
of right, for there are no intermediate 
appellate courts. In both states, your 
appeal will be heard by all five justices. 

 And in the Fourth Circuit, at the 
conclusion of argument, the judges 
descend from the bench to shake counsels’ 
hands. On this, the “Compendium” 
offers the pro hac attorney pragmatic 
advice: “Do not act surprised.” 

 At bottom, we’re all too aware that 
a misunderstanding of local custom 
can put the most sophisticated, intrepid 
traveler in dire straits. It wasn’t for the 

balmy beaches that Captain Cook never 
left Hawaii. 

In short, the “Compendium” explicitly 
and succinctly advises on what to do 
when in Rome. 

And lest we get too cocky in our local 
jurisdiction, take heed: sometimes Rome 
is home.

David J. Perlman is a Board Member 
of the ABA’s Council of Appellate 
Lawyers and Editor of its publication, 
Appellate Issues. His solo practice focues 
on appellate law, written advocacy, and 
civil litigation. He can be reached at 
djp@davidjperlmanlaw.com
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1700 Market Street, Suite 1005
Philadelphia, PA 19103 • (215)717-9696

Executive Offi ce Suites • Shared Offi ce Space 
Phone Answering Services • Prestigious Business Address

Notary Public • Hourly Offi ce & Conference Rental

Intelligent Of� ce gives your business the � exibility it needs to � ourish 
in today’s competitive climate without the costly commitment of hiring 

additional staff. How? By providing a vast array of “virtual offi cing” services. 
Intelligent Assistant, for example, provides a trained professional to answer 
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Often, too, the message in Top Tips is welcoming. In  
Connecticut, “the clerk’s office is friendly, courteous, patient 

and eager to help.” Likewise, our own Third Circuit “has a well-
deserved reputation as a friendly court in which to practice” 
and the clerk’s office has no interest in “playing ‘gotcha’ with 

appellate counsel.”
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1973
Bar-News Media Conference Committee 1973

That Was Then

SHIELD LAWS was the topic of discussion at a special meeting of the 
Chancellor’s Bar-News Media Conference Committee. Taking part in the 
discussion are (from left to right around the table) Rolfe Neill, editor, 
Daily News; J. Michael Willmann, secretary of the Committee; Charles 
S. Shapiro (leaning at extreme top of picture), deputy court administrator 
for public information and planning; John Hyland, news director, WFIL 
Radio; Paul Grimes, Bulletin reporter; Hon. Edward J. Bradley, Court 
of Common Pleas; Paul Rust, news director, WIP; Perrin C. Hamilton, 
chairman; Jay A. Strassberg, executive director, Philadelphia Bar 
Association; Edward E. Russell, Bar Association member; and Melvin D. 
Levine, director of planning and administration, WCAU-TV.
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