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A
s alternative dispute resolution 
becomes more popular, utilized 
and requested by clients, 

lawyers are asked to serve as third-party 
neutrals in all kinds of disputes, par-
ticularly commercial, construction and 
family law matters.

There are a host of substantive and 
procedural issues to be confronted by 
the lawyer brought in – the scope of the 
disposition, confidentiality of material 
learned, process and payment, and 
the like, let alone whether the lawyer 
is to function as arbitrator, making a 
binding decision that can be confirmed 
by a court, or mediator, attempting to 
facilitate a jointly reached agreement, or 
evaluator, engaged to hear both sides and 
make an independent recommendation 
as to resolution.

The purpose of this column is to 
address the ethical constraints, since the 
lawyer neutral, although not representing 
a client, is still bound by the Pennsylvania 
Rules of Professional Conduct. Rule 
2.4(a) defines the service as a neutral by 
a lawyer as set forth above, noting that 
there may be various roles played by the 
third-party neutral assisting persons who 
are not that lawyer’s clients.

Rule 2.4(b) makes it clear that the 
lawyer neutral shall inform unrepresented 
parties that he is not representing them, 
explaining, particularly to parties who 
may not understand, what the difference 
is between a lawyer neutral and a lawyer 
representing a client.

The Comment to the Rule reminds 
us that some neutrals may be subject 
to other codes of conduct based upon 
organizational membership or groups 
under whose auspices and rules the 
process is held.

Further, to avoid the potential for 
confusion, lawyer neutrals may have to 
continually advise unrepresented parties 
that the lawyer is not representing them 
or giving either side legal advice.

In addition, lawyer neutrals remain 
bound by the duty of candor toward a 
tribunal (R.3.3) and toward the parties 
(R.4.1). After the conclusion of the 
process, the lawyer neutral may not 
represent one of the parties in the matter 
unless all parties give informed consent 
(R.1.12).

Finally, an arbitrator selected as a 
partisan of a party in a multi-member 
panel is not prohibited from subsequently 
representing that party – R.1.12(d).

Alternative dispute resolution is 
encouraged, and more and more lawyers 
will be serving as neutrals, but they should 
be mindful of these ethical issues.
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