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S
ocial media has had a pro-
found effect on the work-
place dynamic. Where office 
gossip and gripes about pay 
or benefits were topics once 

discussed discreetly – if at all – among 
colleagues, today’s generation of employ-
ees are far more inclined to take their 
employers’ dirty laundry to the Twit-
terverse and other social media outlets. 
In return, employers are clamping down 
by imposing strict rules about what can 
and can’t be said by employees on social 
media. In a recent poll by the HR website 
Payscale.com, 53 percent of employers 
reported having a formal social media 
policy in place. As the presence of social 
media continues to grow, so too will the 
number of employers finding it neces-
sary to regulate their employees’ online 
behavior in the name of protecting their 
corporate or brand image.

But with the tide of caution growing 
among employers, the collective 
bargaining rights of employees, as 
embodied in Section 7 of the National 
Labor Relations Act, looms in the 
background. That section grants 
employees, union and non-union 
alike, the right to engage in “protected 
concerted activity.” This includes the 
right to discuss terms and conditions 
of the workplace, and when the 
circumstances warrant, to criticize 
an employer for its labor policies or 
treatment of its employees.  

An employer who implements a 
workplace policy limiting the use of 
social media by employees as a forum 
to exercise their Section 7 rights is 
vulnerable to an unfair labor practices 
charge under the NLRA. That was the 
setting in which the retail giant, Costco, 
found itself this past September when it 
was made the subject of the NLRB’s first 
formal ruling on the topic of employer 
restrictions of social media activities. At 
issue in the case were the components 

of Costco’s policy that prohibited: 
1) employees from posting “private 
information” on social media; and 2) 
“statements that damage the company 
or any person’s reputation.” The Board 
held these portions of Costco’s policy 
to be unlawful insofar as they could 
“reasonably tend to chill employees in 
the exercise of their Section 7 rights.” 
For one, a reasonable interpretation of 
the company’s prohibition on posting 
“private information,” the Board 
concluded, could lead employees to 
refrain from using social media to discuss 
information about their pay, benefits, 
hours, overtime and the like – topics well 
within the protective sphere of Section 7. 
The policy prohibiting statements that 
could damage the company’s reputation 
was likewise deemed by the Board 
to create a potential chilling effect on 
employees’ use of social media for 
legitimate Section 7 activities, namely 
the right to criticize the company for its 
perceived unfair labor policies.

The precedent created by the Costco 
decision raises the potential for a 
flood of unfair labor practice charges 
by employees and unions who find 
themselves subject to policies not too 
unlike that of Costco’s. To avoid costly 
and burdensome litigation, employers are 

well advised to take proactive measures 
to review and, if necessary, modify their 
policies to ensure compliance with the 
NLRA.

Fortunately, employers have 
somewhere to turn for guidance in that 
regard. In May 2012, the NLRB, through 
Acting General Counsel Lafe Solomon, 
issued its third and most recent report 
on the topic of social media and the 
workplace, with a focus on employer 
social media policies. In the report, 
Solomon summarizes seven cases to 
have come before the Board in the past 
year challenging the implementation 
by employers of social media policies. 
The report also provides a model policy 
that the Board concluded effectively 
balances the interests of employers 
and employees’ use of social media. 
Although each decision is drawn from its 
own unique facts, one can glean from the 
report certain dos and don’ts employers 
should follow when drafting a social 
media policy. 

Among the don’ts, employers should 
avoid drafting broadly worded policies 
designed to protect their proprietary and/
or confidential information. In several 
cases discussed in the report – as well as 
in the Costco decision above – the Board 
invalidated policy provisions prohibiting 
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the sharing of “confidential information” 
or “personal information” online, 
because employees could construe such 
language to restrict otherwise protected 
Section 7 activity, including the use of 
social media as a forum to discuss terms 
or conditions of employment, (i.e. pay, 
benefits, and overtime). As an alternative, 
the model policy recommends that 
employers more narrowly tailor their 
policies by specifying categories of 
information that employees should 
refrain from discussing online, including 
the employer’s protected “trade secrets.” 
The model policy goes on to illustrate 
such examples of “trade secrets” as the 
“development of systems, processes, 
and products,” and states that employees 
should not post “internal reports, 
policies, or other internal business-
related confidential communications.” 

 Another red flag raised by Solomon’s 
report are policy provisions prohibiting 

social media posts that are “offensive, 
demeaning, or abusive” to the company 
as well as provisions requiring that 
employees make sure their social media 
posts are “completely accurate.” As 
above, such provisions are “overly 
broad,” because they could be construed 
by employees to limit their participation 
in online discussions criticizing an 
employer for its perceived unfair labor 
policies. A more tolerable approach 
according to the NLRB – and as 
illustrated by its model policy – is to 
specify certain unprotected categories 
of speech that may not be directed 
toward the employer, including obscene, 
threatening, harassing and maliciously 
defamatory content.  

While these provisions were among 
the most recurring concerns addressed 
in Solomon’s report, they are certainly 
not the only ones that could land an 
employer in hot water with the NLRB. 

As a general guideline, employers are 
encouraged to avoid promulgating 
broad and open-ended rules governing 
employees’ social media usage, and 
instead clarify with specificity the types 
of conduct that employees should avoid, 
including, where possible, examples of 
clearly illegal or unprotected activities. 
In so doing, employers will position 
themselves to protect both their image 
and proprietary information online 
while at the same time not run afoul of 
employees’ collective bargaining rights. 

Joshua A. Brand (brandja24@yahoo.
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The NLRB recommends that employers more 
narrowly tailor their policies.
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