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I rode by those statues on my way 
to school every day for 13 years, 
often wondering why the city so 
honored racist traitors.  My father, a 
lawyer, Civil War buff, and grandson 
of a Confederate cavalry veteran, 
tried to explain that it was just “part 
of our heritage.”  

I did not buy that then and still  
do not.

IN THE BEGINNING…

Americans have a legacy of 
removing statuary of detested 
leaders, a legacy that began even 
before the Republic was formed.  

On July 9, 1776, the first public 
reading of the Declaration of 
Independence in New York City 
inspired the citizenry to pull down 
the equestrian statue of King George 
III in Bowling Green.  It had been 
commissioned and erected only six 
years earlier to commemorate the 
king’s “beneficence” in repealing the 
Stamp Act.  The irony of honoring an 
unelected monarch for repealing his 
own onerous enactment in the face 
of potential rebellion was never lost 
on the incipient patriots.  Made of 
lead, the decapitated remains were 
converted into 42,088 musket balls 
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T he Fifth Circuit Court of Appeals, sitting in New 
Orleans, recently ruled that the City of New Orleans 
may remove from prominent public display long-

standing statues of Confederate States of America President 
Jefferson Davis and Confederate Generals Robert E. Lee and 
Pierre Gustave Touton Beauregard.





that the Continental Army soon put to good use against the 
real King George’s Redcoats in the name of liberty.  Recycling 
at its earliest and best.  

Curiously, a new replica of that statue, produced by Studio 
EIS of Brooklyn, serves as the centerpiece of a historical 
tableau at our new Museum of the American Revolution 
which opened on April 19, 2017.

In the earliest known removal of a Confederate name, in 
1862, “Jefferson Davis” was removed by Lincoln’s Department 
of the Interior from the granite memorial honoring the builders 
of the Union Arch Bridge, an engineering marvel and part of 
the Washington Aqueduct.

STATUE TOPPLINGS

Repugnant public statues have often been toppled rather 
suddenly and unceremoniously throughout history.  Most such 
topplings have been conducted by either revolutionary mobs, 
victorious opponents in war or new leaders erasing evidence 
of their predecessors.  Modern monument removals, however, 
are different – most often the result of a deliberate, thoughtful, 
democratic process having the noble goal of preserving history 
while not honoring the archaic and reprehensible.

Some argue that monument removals are an effort to rewrite, 
conceal or erase our history or heritage.  On the contrary, 
removal advocates fully intend that no one ever forget the 
subjects, their acts or the events.  With, of course, a different 
focus.  They are not to be remembered or honored for their 

“accomplishments,” “character” or “greatness,” but rather, 
precisely the opposite.

COMMEMORATE WHAT AND WHY?

Modern, transparent, inclusive bodies tasked with 
considering removal, whether they be private, academic or 
governmental, all wrestle with the same question – by what 
standards or criteria do we judge existing monuments erected 
in the past, most often by and for persons who no longer exist.  
Before addressing the criteria by which we might determine 
whether any monument should be removed, we should first be 
clear on why such monuments were erected in the first place 
and continue to be maintained and what present purposes, if 
any, they purport to and actually serve.

First, let us limit this inquiry to monuments owned and 
maintained by governmental entities on public display on 
public land.  If you desired to erect a statute of Hitler in the 
privacy of your backyard, not visible to the public, while 
appalling, public outcry for removal would probably be 
limited.

Second, we are apparently a people obsessed with 
monuments.  There are 1,328 on the Gettysburg Battlefield.  
The Pennsylvania Historical and Museum Commission 
Historical Marker program receives more than 50 applications 
annually, though it approves only about one-third of them.  At 
present, there are more than 2,000 such markers throughout 
our 67 counties.  Philadelphia tops the list with 244.  My 
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personal favorite is a privately placed 
plaque on a Society Hill building which 
reads: “On this site in 1897 absolutely 
nothing happened”.

Third, these are admittedly political, 
not legal, decisions.  As the Fifth 
Circuit observed:

“Finally, we note the limited 
scope of our judicial review.  
We do not pass on the wisdom 
of this local legislature’s policy 
determination, nor do we suggest 
how states and their respective 
political subdivisions should 
or should not memorialize, 
preserve, and acknowledge their 
distinct histories.  Wise or unwise, 
the ultimate determination made 
here, by all accounts, followed 
a robust democratic process.”  
Monumental Task Committee, 
Inc. v. Chao, No. 16-30107, 
March 8, 2017.  

Most statues or monuments were/
are erected to “commemorate” and/or 
“celebrate” a notable person, action or 
event.  Note the relevant definitions:

“MONUMENT”

“A structure, edifice or erection 
intended to commemorate a notable 
person, action or event.

OED, Vol. XI, p. 1045, Def. 4a
“COMMEMORATE”

“To call to remembrance, or preserve 
in memory, by some solemnity or 
celebration.”

OED, Vol. III, p. 545, Def. 2
“CELEBRATE”

“To speak the praises of, extol, 
publish the fame of.”

OED, Vol. II, p. 1018, Def. 5
In the not so distant past, large public 

statues and monuments were erected 
to educate and remind the citizenry 
of great men, accomplishments and 
events.  In the current era of 90 percent 
literacy, 84 percent internet access, 96 

percent television access, more than 
1,300 daily newspapers and more 
than 1,000,000 new books published 
annually, every citizen now has ready 
access to facts and figures about any 
person, accomplishment or event worth 
noting for any reason, good or bad.  
Thus, the need for such public erections 
is not what it once was.

THE CRESCENT CITY FOUR

The New Orleans Robert E. 
Lee Monument was dedicated on 
Washington’s Birthday in 1884.  In 
attendance were Jefferson Davis and 
P.G.T. Beauregard themselves, as well 
as thousands of Confederate veterans.  
The New York Times noted the irony 
calling Lee “the greatest of those 
who drew his sword to destroy what 
Washington created.”  An 1877 city 
ordinance stated that the grounds were 
“dedicated to the memory of General 
Robert E. Lee.”  Although funded, 
erected, and donated to the city by the 
private Robert E. Lee Monumental 
Association, it was placed on city-
owned park property and maintained 
by the city.

Without a 16-foot-5-inch-tall statue 
on a 60-foot-tall pillar, does anyone 
really think we might have forgotten 
the man who dishonored his oath, 
turned traitor on his nation and led a 
war machine for four years to destroy 
the Union and save slavery?  Bobby 
Lee, as Lincoln often called him, was 
not a one-hit wonder.

The Jefferson Davis Monument 
was dedicated in 1908 with prominent 
Kentucky lawyer and former C.S.A. 
Lt. Bennett H. Young, the principal 
speaker, claiming that the monument 
would “speak through coming ages to 
the world of the Southland’s love and 
appreciation of the life and character 
of Jefferson Davis.”  Young was the 
post-war leader of the “Lost Cause” 
movement.  The Davis statue was 
paid for and erected, in part, by the 
private Jefferson Davis Monumental 
Association, but also with some state 

funding, and placed on city-owned 
park land.  On the pedestal is engraved:  
“His name is enshrined in the hearts 
of the people for whom he suffered, 
and his deeds are forever wedded 
to immortality.”  Jefferson Davis’ 
“character” and his “deeds”?  Really?  
Where do I start?

The P.G.T. Beauregard Equestrian 
Statue was dedicated in 1915 and may 
present a more difficult case.  While 
the “Little Creole” was a prominent 
Confederate general and commanded 
the attack on Fort Sumter that started 
the Civil War, he was also, in the 
post-war era, a powerful and effective 
advocate for reconciliation.  Perhaps it 
would be different if Beauregard were 
not dressed in full CSA General regalia 
and sword, astride his war horse.  The 
Beauregard Monument Association, 
a private group, raised most of the 
necessary funds, but the city and state 
also contributed, and the City Park 
Commission donated the land.  

A fourth, the “Battle of Liberty 
Place” monument, the subject of a 
separate, subsequent court decision, 
is probably the easiest to evaluate 
for potential removal.  New Orleans 
Mayor Mitch Landrieu has called it 
“the most offensive.”  The 35-foot-tall 
obelisk was erected by the city in 1891 
and placed prominently at the foot of 
Canal Street, to commemorate the 
three-day traitorous, racially-motivated 
1874 insurrection by the Crescent City 
White League paramilitary against 
city police and state militia of the 
Reconstruction state government. And 
the City went further in 1932, adding 
a plaque praising the battle’s role in re-
establishing “white supremacy.”

Removed due to road construction 
in 1989, it remained “in storage” 
until 1993, when David Duke, former 
Grand Wizard of the KKK, sued for 
its return.  In compromise, the city 
returned it to public display, but to an 
obscure location in a curve in Iberville 
Street, between railroad tracks and the 
entrance to a parking garage.  The city 

In the not so distant past, large public statues and  
monuments were erected to educate and remind the citizenry 

of great men, accomplishments and events. 



replaced the 1932 plaque with one commemorating police 
casualties, some of whom were African-American.

Davis, Lee and Beauregard were traitors who fought a war 
killing 750,000 and maiming twice as many to maintain and 
expand the most reprehensible institution known to man.  They 
clearly present a distinct class – different in degree and kind.   

When it comes to those who “simply” owned slaves, one 
has to conduct a more nuanced analysis – how many, for 
how long, under what circumstances, at what age acquired, 
any manumission – in life or at death, et cetera.  And, equally 
important, one must include in the balance the positive 
accomplishments of the person being remembered.  For 
example, though slave owners, Washington and Jefferson 
have considerably more positive weight on the historical scale 
in their favor than, say, U.S. Supreme Court Chief Justice 
Roger Taney or John C. Calhoun.

“TAKE ‘EM DOWN”

New Orleans is a unique American city with an almost 
300-year history of racial, ethnic and cultural diversity and 

inclusion.  Yet, despite this, it remains one of our most racially 
divided cities.  As is often said, “it is a great city to be from 
and to visit, but not to live in.”  But the perfect crucible for 
forging new ideas.

It is also a city rich in symbols.  And those monuments 
are powerful symbols.  As Federal District Court Judge Carl 
J. Barbier said in his opinion allowing the removal of the 
“Battle of Liberty Place” obelisk, “…monuments on public 
property typically represent governmental speech.” (citing 
Pleasant Grove City, Utah v. Summum, 555 U.S. 460, 470 
(2009).  So, if these symbols are constant public statements 
by thecCity government, just what is it that they are intended 
to communicate and, perhaps more importantly, what do they 
actually communicate?

The history of each makes pretty clear what was intended to 
be communicated at the time of their installation.  And the city 
has made clear what it now intends to communicate by their 
removal.  As Judge Barbier also said, “the City has a right to 
speak for itself”.

The self-appointed defenders of the offensive statuary 
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In 2012 I discovered that the only spot where President 
Abraham Lincoln publicly spoke in Philadelphia was not 
marked in any way.  I spearheaded an effort to erect an 
Historical Marker at the site on Logan Square and it now 
stands there.

Recently, while strolling past the Marker, I noticed a group 
of African-American school children standing around it while 
their teacher explained to them that the man who freed their 
ancestors from slavery had spoken at that spot.

A touching moment to be sure.  
They probably did not also know that Lincoln spoke and 

they stood in a public square named in honor of another 
man who was a slave owner and slave trader, James Logan.  

The irony was palpable.
As should be our public shame.  
No city public square, least of all one of the five original 

ones should be named for a man who owned and traded 
other human beings. 

Yes, three other of the five squares are also named for 
men who owned slaves –Washington, Franklin and Penn.  
However, while not forgetting or excusing those substantial 
blemishes on the characters of those men, their singular 
contributions to this nation’s and this state’s history merit 
certain honor.

Not so much with James Logan.
While also a man of impressive accomplishments, his 

pale in comparison to those of Washington, Franklin, Penn 
and even Rittenhouse (the only non-slave owner city square 
honoree).  

Not only did Logan own and trade in slaves, but he was 
personally responsible for swindling the Lenni-Lenape 
(Delaware) Indians of 1.2 million acres of land in the 

infamous Walking Purchase of 1737.
And we honor this man today?  
I doubt whether more than a handful of Philadelphians 

know who Logan was and an even smaller number know he 
was a slave owner/trader.

 In 1825 when the City honored James Logan by naming 
North West Square after him, only 8% of the city was black.  
And over 300 were still slaves.  

Today over 44% of the City is African-American and each 
such citizen must live with and pay to maintain a public 
space honoring a slave owner/trader.

That is just wrong.  
Since Ferguson, the issue of race and the legacy of 

slavery has been at the forefront of public concern unlike 
any time since the 1960’s.  All across the country state and 
municipal governments have been reassessing the naming 
of public works after slave owners, traders, overseers 
and those who fought to maintain that wretched “Peculiar 
Institution.”

The City of Philadelphia should change the name of Logan 
Square from that of a man who owned and sold slaves to 
that of the man who freed them.  

Logan Square should become LINCOLN SQUARE.
The removal of the Logan honorific is particularly timely 

in light of the upcoming opening of the Museum of the 
American Revolution which will feature a replica of the 
statue of King George III toppled by Patriots in New York 
City on July 9, 1776.

Let us remind the world that as Lincoln said at Gettysburg, 
we really are that “nation, conceived in liberty, and 
dedicated to the proposition that all men are created equal” 
and “have a new birth of freedom.”  

From Logan to Lincoln Square



rather vaguely claimed, at least in the case of the Liberty Place 
monument, that its purpose today was to “recognize conflicts 
that emerged in New Orleans and elsewhere during the post-
Civil War period.”  A rather neutral, lawyer-like, facially 
unoffensive purpose.

But, obviously, it does so much more and, in so many ways.  
The “Take ‘Em Down NOLA Coalition” (takeemdownnola.
org) argues that such public displays are all offensive 
government-sponsored symbols of white supremacy, then 
and now, and were erected when blacks were denied the vote 
by Jim Crow.  If I was offended 
when I rode by them as a child, 
how do young black children feel 
when they do now?  These activists 
further argue that the monuments 
misrepresent the community, 
compel the very folks oppressed 
to pay taxes to maintain them 
and demean and psychologically 
terrorize the black community.  
None of the “defenders” addressed 
these points, at least not in legal 
filings.

NOT ALONE

We are hardly the only nation 
to face these difficult decisions.  
While we cringe when the Taliban 
and ISIS destroy priceless ancient statues, some men no doubt 
much less praiseworthy than Confederate generals or slave 
owners, we cheer when statues of Stalin, Lenin and Saddam 
Hussein are toppled.

In the United Kingdom, controversies rage over statues of 
men from Cecil Rhodes to General Arthur “Bomber” Harris.  
And in a reverse controversy, the Japanese government is 
working assiduously to get the South Korean government 
to remove statues of Korean “Comfort Women” in Seoul 

and Busan, because they cause remembrance of Japan’s 
reprehensible acts in World War II enslaving thousands of 
Korean women as sex slaves for the Japanese Imperial Army.

And the controversies extend further into our past.  
Christopher Columbus statues and monuments, including 
the one on our Delaware Riverfront, have been the subject of 
removal demands due to his mistreatment and enslavement 
of indigenous peoples. Pepperdine University relocated its 
Columbus statue, to a less hostile location, its campus in 
Florence, Italy.

The Huffington Post recently 
ran a hilarious satirical piece 
about President Trump calling 
for the removal of the Statue of 
Liberty “because it encourages 
immigration.”  Why, Trump asks, 
would we invite and welcome the 
“tired, poor, huddled masses and 
wretched refuse”?  If they were all 
Eastern European supermodels, it 
might be different.

THE PUBLIC FISC

New Orleans had to assure the 
Federal Court that it would use 
only the finest, most experienced 
experts to remove the monuments 
so they would not be damaged.  

But as many in the South are so oddly fond of saying, “the 
war ain’t really over.”  The first removal contractor hired by 
the city backed out after his car was torched.  

And, indeed, to mollify opponents, the city also had to 
promise that the monuments would again be displayed 
somewhere else, presumably in a less prominent location 
in something like an elephant’s graveyard of embarrassing 
statuary.  The city already has dozens of creepy actual 
graveyards as well as many equally haunting warehouses of 
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Pepperdine University 
relocated its Columbus 
statue, to a less hostile 
location, its campus in 

Florence, Italy.
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old Mardi Gras floats.  Rumor has it that they may return as 
exhibits of shame, not honor, in a slavery museum.

Which brings us to the extraordinary expense of removal, 
storage and re-display. Last fall, the City of Charleston 
discovered that removal of statues of Lee and Stonewall 
Jackson would cost taxpayers $700,000.  No word yet on what 
removal will cost the Crescent City.  On the other hand, no one 
seems yet to have calculated the cost with interest of the rental 
value of the land and maintenance costs over all those years.  

CONSISTENCY – WHAT ABOUT ALL THE OTHERS?

As Emerson said, “A foolish consistency is the hobgoblin 
of little minds …”  Yet one of the principal arguments against 
removal of any monument is that, for example, if we remove 
monuments of all who owned slaves, for that reason, then we 
must remove all, including the statue of William Penn atop 
City Hall, and the names of Washington, Penn, Franklin, 
and Logan from our city squares, as they all owned slaves.  
Colonial intellectual David Rittenhouse is the only square 
honoree not so stained.  He was, however, the first American 

to sight Uranus.
As my guitar-playing brother Scott, a New Orleans attorney, 

points out in a classic reductio ad absurdum argument, we 
might also have to change the title of the Lennon-McCartney 
classic, “Penny Lane,” as that street was named after the 18th 
Century Liverpool slave ship captain, James Penny.  Very 
strange …”

The New Orleans decision in the cases of the Lee, Davis 
and Beauregard statues is readily defensible against the 
consistency criticism. Unlike the Philadelphia examples, this 
unseemly triumvirate were actually traitors who began and 
perpetuated a civil war.  And, of course, a monument to a 
“battle” for ‘white supremacy’ is sui generis offensive.

BALANCE

As with any political decision in a democracy with many 
fundamental principles and beliefs that are often conflicting, 
we must weigh and balance all facts, principles, and goals.  
Before we erect or remove any public monument marker or 
similar honorific, we must conduct a deliberate, dispassionate, 

Last fall, the City of Charleston discovered that  
removal of statues of Lee and Stonewall Jackson  

would cost taxpayers $700,000.
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thorough, and thoughtful analysis of the person’s entire life, 
the character, action or event at hand, and determine what 
positive we seek to convey and what negative perceptions 
might ensue.  This is precisely what the Philadelphia Bar 
Foundation did when it considered removal (and ultimately 
did remove) of the name of “Andrew Hamilton” from its 
annual gala.  ( www.philabarfoundation.org/news/ad-hoc-
committee-report )

MEN CAN CHANGE

Our own Benjamin Franklin is a good and challenging 
example of why a person’s entire life must be examined.  
Yes, he owned a few household slaves for a while, but late 
in life, he had a change of heart, becoming president of the 
first American abolitionist organization, the Pennsylvania 
Anti-Slavery Society, which presented the first Petition for 
the Abolition of Slavery to the House of Representatives.  To 
date, Ben has been spared removal talk.

LONGSTREET

Charles Lane of The Washington Post has advocated that 
the Lee statue should be replaced with one of the former 
Confederate General who led a bi-racial state militia against 

the white supremacists at the “Battle of Liberty Place” – 
James Longstreet.  Although he fought for the Confederacy 
as part of Lee’s inner circle, he accepted defeat and urged his 
former soldiers and their countrymen to support the Federal 
government and rebuild the South on principles of racial 
tolerance and equality.  He died 39 years after the war, reviled 
by most Southerners as a traitor to The Lost Cause and, just as 
sadly, unheralded by any in the North for his change of heart 
and post-war good works.  

OLD HICKORY

Like Franklin,  Andrew Jackson presents a delicate dilemma.  
Take’em Down NOLA also wants the removal of the Clark 
Mills’ equestrian statue of Jackson, erected in 1856, which 
stands in the center of the French Quarter’s Jackson Square 
(Place D’Armes) on the riverfront before St. Louis Cathedral.  
Although the private Jackson Monument Association initiated 
the effort to erect the Jackson statute, the state contributed 
funds and the city the land.  Though added in 1862 by Union 
General Benjamin Butler in a parting shot to unrepentant 
Rebels, the pedestal states, in succinct Jacksonian prose, “The 
Federal Union, It Must And Shall be Preserved.”  Identical 
Jackson statues stand in Nashville, Tenn. (1880), Jacksonville, 
Fla. (1987), and, in Washington, D.C. (1853), in Lafayette 
Park across from the White House.  

Although a slave owner all his life (150 at his death in 
1845) and the annihilator of the Creek Indian Nation, Jackson 
did defeat the British at the Battle of New Orleans, almost 
single handedly made populist politics our national religion, 
and saved the Union and prevented civil war in the 1832 
Nullification Crisis.  

Old Hickory’s New Orleans statue is unique in another 
way – it has become an iconic symbol of the Crescent City 
where the No. 1 industry is tourism ($7 billion a year).  Thus, 
its value to the city is actually quantifiable and substantial.  
Not so with the replicas or The Four slated for the dustbin of 
history.   

“LONG TIME COMING”

In the early morning damp darkness of April 24, 2017, 
masked, bullet-proof vested workers, guarded by dozens of 
police, including snipers, removed the first of The Four, the 
most offensive, “The Battle of Liberty Place” monument.  In 
less than four hours, it was dismantled and gone.  Finally, 
as Al Dandridge, Past Chancellor of the Philadelphia Bar 
Association, decried, “Long time coming.”

The irony was palpable.  The first public event in American 
history protected by government snipers was the First 
Inaugural of Abraham Lincoln.  Both times, they served their 
purpose – to deter violent racists from disrupting democracy 
in action.  Just for good measure, April 24 was “Confederate 
Memorial Day.”

Communities throughout this nation will inevitably address 
such issues in time.  After all, one day someone may erect a 
statute of our current president.

  
M. Kelly Tillery (tilleryk@pepperlaw.com) is a partner in the 
Intellectual Property Department at Pepper Hamilton LLP and a 
member of the Editorial Board of The Philadelphia Lawyer.

Colonel Elmer Ephraim Ellsworth, the first Union casualty 
of the Civil War, was killed in Alexandria, Va. on May 24, 
1861, 156 years before Heather D. Heyer, the first casualty 
of our New Civil War was killed not more than 111 miles 
further south in Charlottesville, Virginia on Aug. 12, 2017.  
Both were young idealists, passionate about freedom and 
justice and both of our profession.  Ellsworth studied in 
Lincoln’s law office and Heyer worked as a paralegal in a 
Charlottesville law office.

Ellsworth was shot dead by the Confederate 
proprietor of the Marshall House Inn after Ellsworth had 
unceremoniously removed a Confederate Flag that had 
waved defiantly atop the Inn within sight of Lincoln in 
the Executive Mansion.  This, the first racist violence in 
response to removal of a Confederate symbol was, sadly, 
not the last.

Heyer was run down by an “alt-right” white supremacist 
as she was peacefully counter-protesting a ragtag group 
bearing Confederate and other hateful symbols, protesting 
Charlottesville’s planned removal of statues of Confederate 
Generals Robert E. Lee and Stonewall Jackson.

As Ellsworth’s untimely and unjust death became a 
rallying cry for Union success in crushing the secessionist 
“slave power,” perhaps that of Heyer may likewise be a 
clarion call for an end to the festering sore of racism that 
continues to plague this nation 152 years after the end of 
slavery and 241 years after we declared that “all men are 
created equal.”

Pull down those Lee and Jackson statues and raise ones 
to Heyer and Ellsworth.

The New Civil War
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