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FROM THE EDITOR

The Chilling Reality of Alternative Facts

B Y  J O H N  C .  G R E G O R Y  J R .

I recently attended a meeting in that venerable 
Philadelphia institution, the Union League.  I am not 
a member, but I have been a guest and occasionally 
attend events held there.  In any case, located in the 

grand center hallway on the first floor, about midway between 
the front door on Broad Street and the rear door on 15th 
Street, there is a large painting.  Actually, there are several 
large paintings, but the one that caught my eye during this last 
visit was a large painting of Thomas 
Phillip “Tip” O’Neill, a Democrat and 
former speaker of the U.S. House of 
Representatives, sitting at President 
Ronald Reagan’s bedside, consoling 
him with a hand laid gently on the 
president’s near arm.  

What made me stop, look and think 
about that painting is that it struck me 
how far the members of our present 
government have digressed from such 
a wonderful showing of bipartisanship.  
To me, this painting represented a time 
when our elected representatives–from 
Congress to the president–acted with 
civility toward one another as a tenet 
of our democracy, as important as the 
transition of power through peaceful 
elections.  

Perhaps it was because of their 
shared Irish heritage, but when Tip 
O’Neill and President Reagan crossed 
party lines, it was for the common good 
of the country.   Just as important, when 
they did not agree, they did so with a 
dignity and respect befitting their 
positions of leadership.

Where has all this goodwill gone?  Today, our government is 
infected with a political rancor unlike anything I have witnessed 
in my five-plus decades.  I have vivid recollections of the civil 
rights movements, the anti-war movement, the inception of the 
women's movement, but nowhere have the battle lines between 
political beliefs been more entrenched and polarizing than they 
are today.

 It seems to me the system is broken.  But what is also strikingly 
obvious to me is that the proverbial fish is rotting from the head 
down.  In other words, I attribute the entire problem for the 
gulf which currently separates us as Americans to the president.  
His use of hate speech, threats, taunts and verbal attacks on his 
fellow Americans is seemingly designed to purposefully incite 
the strong divisive feelings that permeate our political climate.  
His misleading and outright lying - the use of “alternative facts” 

as his handlers have described it - to the 
American people is without precedent.  
It is more akin to a third-world country 
and reminds me of the long-rambling, 
sometimes incoherent speeches of a 
Fidel Castro or Pedro Morales than of 
an American president. It’s like one of 
those quizzes on social media, where 
everyone looks at the same image but 
disagrees on what's shown. Two-thirds 
of the respondents say “I saw a yellow 
dress” and the other third says “I saw a 
blue dress.”  How can we all be hearing 
the same antagonistic rhetoric, but 
comprehend two completely different 
meanings?  

This demarcation was never as 
apparent as with the hearings for Justice 
Brett Kavanaugh.  Keep in mind, the 
words and actions of the Republican 
majority followed their political 
maneuvering to avoid appointing 
President Obama's candidate, the fully 
qualified Judge Merrick Garland in 
2016.  Taking specific, concerted steps 
to curtail the hearings and limit any 
investigation when the sexual assault 

allegations were made against the candidate illuminated their 
disregard for the feelings of women and the crime of sexual 
assault. Ironically, these actions were upstaged by a hysterical, 
disingenuous candidate who demonstrated a completely 
injudicious temperament as he loudly blamed others for his 
problems, asserted conspiracy theories and overtly castigated 
and lashed out at the Democrats and his accusers. 
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It is not coincidental that the ABA 
withdrew its endorsement of Justice 
Kavanaugh, and that John Paul Stevens, 
a former U.S. Supreme Court Justice, 
said the candidate was not fit for the 
court.  Despite the candidate’s breach 
of the Judicial Canon of Ethics, in 
some scholars’ opinions, and lack of 
propensity for the highest court in the 
land, the president doubled down on the 
chasm dividing the American people.  He 
taunted and criticized the assault victim 
and called the Democrats evil, among 
other things.  

In my opinion, the emperor has no 
clothes.  It is as plain as the scowl on his 
face that he is not a president for all the 
people.  He doesn’t even try.  Instead, 
he is not only forcing America to be 
nationalistic in the international arena, 
but he is rupturing the bond that joins 
Americans on the hope he can leverage 
his core followers into further political 
gain–not for all Americans, but for one 
American:  him.  

 To think that I used to share a political 
party with this president is not easy 
for me to comprehend.  I had been a 
card-carrying Republican since Ronald 
Reagan.  A moderate,  my allegiance 
was based more on financial motives 
than social policy, but a Republican 
all the same.  This president took my 

party from me.  I am now proud to say 
I am on the side of intelligence.  I am 
on the side of the political spectrum that 
embraces diversity, invites immigrants 
and deplores hate speech fraught with 
self-serving alternative facts. 

This piece will publish before the mid-
term elections.  These elections are a 
Rorschach test for the American people. 
How do we see our democracy?  How 
do we hope our image as Americans is 
seen throughout the world?  How can we 
grow and thrive as a people, a culture, 
not only for those with stability in their 
lives, but for the least of us as well?  

I urge the American people to stand 
up to this tyranny and hold it up to the 
glaring light of day for what it is. I urge 
the American people to show those 
sowing these seeds of division and 
hatred that they are out-of-touch.  Let 
us stand on the shoulders of the great 
leaders whose statesmanship and love of 
country created the cornerstones of our 
democratic principles.  

This Editorial is dedicated to the 
memory and spirit of Senator John 
McCain.

John C. Gregory Jr. (JGregory@streamlight.
com), general counsel for Streamlight, 
Inc., is editor-in-chief of The Philadelphia 
Lawyer.  
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I
n May 2018, Missouri passed 
legislation that defined meat 
as “... any edible portion 

of livestock or poultry carcass or 
part thereof,” and meat product as 
“anything containing ‘meat’ intended 
for or capable of use for human 
consumption, which is derived, in 
whole or in part, from livestock or 
poultry.” Violation of the law incurs up 
to a year of jail time and up to $1,000 
in fines.

On August 28, 2018, the law went 
into effect. The ACLU of Missouri, 
along with The Tofurky Company, The 
Good Food Institute–a non-profit clean 
(lab-grown) meat and plant-based meat 
alternative advocacy group based out 
of Washington D.C.–, and the Animal 
Legal Defense Fund, has already filed 
suit claiming the statute violates the 
First Amendment free speech rights 
of companies like Tofurky. The suit 
points out that the definition and 
labeling of meat is already addressed 
by the FDA and the FTC; it also 
challenges claims by statute advocates 
that consumers are otherwise confused 
by the current labeling of plant-based 
meat alternatives that use words like 
“burger” and “sausage.”

 Advocates of the new law maintain 
that its purpose is to protect consumers 
from confusion and to maintain the 
integrity of meat products derived from 
livestock.

“This isn't a Missouri issue,” 
said Mike Deering, Executive Vice 
President of the Missouri Cattlemen’s 
Association, in an MCA press release 

back in May. “This is about protecting 
the integrity of the products that farm 
and ranch families throughout the 
country work hard to raise each and 
every day.”

Executive Director of the ALDF 
Stephen Wells begs to differ. In an 
ALDF statement, he stated that  

“... Missouri is putting its thumb 
on the scale to unfairly benefit the 
meat industry and silence alternative 
producers. This law violates various 
constitutional principles, including free 
speech–which should be a concern for 
everyone, regardless of diet.”

meat ■ prosecutors ■ in memoriam ■ billing habits

BriefsBriefsBriefs
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R
enewed attention is being paid to the role and enor-
mous power of prosecutors, who have the ability to 
immediately and directly affect the communities to 

which they are elected. This year, popular former U.S. Repre-
sentative Keith Ellison (D-MN) left an otherwise comfortable 
House seat to run for district attorney in Minnesota. 

“There’s some things a member of Congress can’t do,” said 
Ellison to the MinnPost in June. “You cannot take immediate 
action to protect rights of people. A member of Congress 
can introduce legislation, try to make the law better, but an 
attorney general can very pragmatically sue to make sure 
people’s credit card companies are not taking advantage of 
them.”

When Philadelphia District Attorney Larry Krasner was 
elected in November 2017, he said in his victory speech “This 
is a story about a movement. This is what a movement looks 
like.”

His election was spearheaded by a grassroots coalition 
of Philadelphia advocacy groups who were blindsided by 
the results of the 2016 presidential election: POWER, an 
interfaith justice organization; Reclaim Philadelphia, a group 
initially made up of ex-Bernie Sanders campaign members, 
whose membership ballooned from 20 to 300 + in a number 
of months post-election; the 215 People’s Alliance, a group 
whose aim is to revitalize the Philadelphia school system 
following 15 years of state control; and others, all of who 
united to get progressive defense attorney Krasner into office. 

On a national level, the ACLU has spotlighted the role of 
prosecutors and the importance of voting in the elections 
that put them in office with the video series, The Power 
of Prosecutors. The series takes an in-depth look into the 
specific powers prosecutors hold over bail, charging, and plea 
bargains, and also examines how voters can hold prosecutors 
accountable. John Oliver even covered the topic of prosecutors 
in a segment on “Last Week Tonight” this past August. 

Whether to bring charges, or to offer bail or plea bargains 
is an example of a prosecutor’s ability to directly affect 

mass incarceration, a topic of great concern for historically 
marginalized communities, in particular, and for the stability 
and happiness of local communities, as a whole.

DA Larry Krasner understands the importance of 
accountability for prosecutors. In January 2018, he made 
headlines when he dismissed over 30 attorneys who’d been 
there under the previous district attorney. 

“The DA’s office needs incredibly capable trial lawyers and 
appellate lawyers,” said Krasner, in the spring 2018 issue of 
The Philadelphia Lawyer. “These skills are transferrable. If 
you share the mission of the movement, if you’re willing to 
work hard and if you have a pile of talent, please apply to 
this office. We are trying to build something different here to 
advance the movement.”
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Highlight on Prosecutors 

George A. D’Angelo
April 16, 2018, age 91

Stanton L. Triester
June 26, 2018, age 90

Hon. John J. Poserina Jr.
June 29, 2018, age 87

Jennifer M. McHugh
Aug. 7, 2018, age 52

James J. Orlow
Aug. 23, 2018, age 82

Hon. William J. Nealon
Aug. 30, 2018, age 95

Robert N. Hunn
Sept. 4, 2018, age 57

Fred C. Aldridge Jr.
Sept. 5, 2018, age 85

Herbert Braker
Sept. 9, 2018, age 90

■   I N  M E M O R I A M  ■

Please send In Memoriam notices to 
tplmag@philabar.org.

Have you considered a contribution to the Philadelphia Bar 
Foundation in memory of a de ceased colleague?
For information, call Jessica Hilburn-Holmes, 

executive director, at 215-238-6347.
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Get Published in

The Editorial Board of this mag-
azine welcomes submissions 
from attorneys and other pro-
fessionals who wish to share 
their expertise on law-related 
topics. 
As policy, we do not compen-
sate our writers.
Articles must be original and 
previously unpublished.
Manuscripts should adhere to 
the following word counts:

*  Major Law-Related 
       Articles: 2,000 words
*  Other Law-Related 
      Features: 1,500 words
*  General Interest: 1,500 words
*  Fiction: 1,000 words
*  Practice Areas: 750 words
*  Essays or Humor: 750 words
*  Book Reviews: 750 words

For more information,  
e-mail: tplmag@philabar.org.

Soliciting Submissions on 
“Race and the Law”

The Editorial Board of The Philadelphia Lawyer 

magazine is soliciting submissions for a forthcoming 

issue on race and the law. The Board is looking for 

articles that tell stories from the perspectives of people of 

all colors who work in the legal community. This issue 

will be slated for Spring 2019.

We are looking for shorter articles of 750 words and 

longer feature-length articles of 1,200-1,500 words. 

Authors may ask to remain anonymous to protect their 

privacy. For more information and to submit an article 

for consideration please email tplmag@philabar.org.

Y
our business thrives off of 
bills–if you don’t get your 
billing right, you don’t get 

paid. We’ve compiled the best legal 
billing habits you should be practicing 
today, as well as the billing habits you 
should break as soon as possible.  

GOOD: BE THOROUGH

Record every task for your client’s 
case, including every major step. For 
example, many lawyers will record their 
tasks in 10-15 minute increments.

GOOD: BE CONSISTENT

Plan a consistent time to send your 
bill. Your client can then anticipate it and 
pay it more promptly.

GOOD: RECORD YOUR TASKS 

FREQUENTLY

Document your work as soon as it’s 
finished. Otherwise, something could 
come up and you may forget the details.

GOOD: USE SIMPLE LANGUAGE 
Your clients might be unfamiliar with 

legal jargon. If they easily understand 
the charges on their bill, they are less 
likely to dispute them.

BAD: DON’T BILL FOR 

EVERYTHING

You shouldn’t be charging for basic 
tasks like using a printer or a stapler. The 
cost of standard office supplies should 
come out of your pocket.

BAD: DON’T WAIT

When your bill is ready to go, don’t 
delay sending it out. The longer you wait 
to send your bill, the less likely it will be 
paid on time (or at all).

BAD: DON’T BE INFLEXIBLE 

Studies have shown that 75 percent of 
people prefer to make their purchases by 
credit card. When you give your clients 
multiple payment options, getting paid 
becomes much easier.

Four Great Legal Billing Habits (And Three to Avoid)
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I
f you know that you won’t get a 
ticket for speeding when you’re 
going 80 on the Turnpike, you’re 
more likely to speed. That 

analogy has applied for decades to the 
advertising portions of the Pennsylvania 
Rules of Professional Conduct. Do a 
search to discover how many attorneys 
have been publicly disciplined for 
violating the advertising rules. The 
answer is zero.

Why?
Because the Disciplinary Board has 

either never prosecuted a case that far 
or, as is anecdotally believed to be 
the case, the Disciplinary Board has 
simply declined to investigate and 
prosecute attorneys whose advertising 
(or marketing as some firms call it) 
disregards Pennsylvania’s detailed rules.

Examination of the published 
disciplinary decisions on the 
Pennsylvania Supreme Court website 
confirms the absence of any public 
discipline for advertising rules violations. 
Thus, the chances of a Pennsylvania-
licensed attorney receiving a “speeding 
ticket” for advertising will go from zero 
to absolute zero if the Supreme Court of 
Pennsylvania adopts the amendments to 
the Model Rules of Professional Conduct 
that were adopted by the American Bar 
Association in August 2018. 

Under Pennsylvania’s current 
advertising rules, which differ 
dramatically from the current Model 
Rules, lawyers violate the rules by:

•  Making a false or misleading 
statement about a lawyer or the 
lawyer’s services;

•  Having a celebrity endorsement;
•  Giving something of value to a 

person for recommending a lawyer’s 
services (with certain exceptions);

•  Failing to disclose that an endorser is 
being paid for the endorsement;

•  Permitting a non-lawyer to portray or 

imply that he or she is a lawyer;
•  Portraying a fictitious entity as a law 

firm;
•  Implying lawyers are associated in a 

firm when they are not;
•  Reenacting or dramatizing events 

without disclosing that the events are 
not actual or authentic;

•  Failing to disclose the geographic 
location, by city or town, of the 
office in which the lawyer who 
will actually perform the services 
advertised principally practices law;

•  Certifying that the lawyer is a 
specialist without meeting certain 
criteria; or

•  Advertising, directly or indirectly, 
that the lawyer or his or her firm will 
only accept, or has a practice limited 
to, particular types of cases unless the 

lawyer or his or her law firm handles, 
as a principal part of his or her or its 
practice, all aspects of the cases so 
advertised from intake through trial.

Despite these rules, Pennsylvania’s 
roads are filled with billboards 
advertising lawyers and firms in ways 
that are noncompliant. Similarly, if you 
turn on your TV or radio, you will see ads 
that contain endorsements, reenactments 
and other information that violate the 
rules.

Should Pennsylvania adopt the revised 
rules adopted by the ABA, lawyers will 
violate the rules by:

•  Making a false or misleading 
statement about a lawyer or the 
lawyer’s services;

•  Giving something of value to a 
person for recommending a lawyer’s 

Moving the Goalposts
With a Lack of Enforcement of its Current Rules of Professional  
Conduct, Should Pennsylvania Adopt an Even More Lax Set of Rules?

ETHICS By DANIEL J. SIEGEL



services (with certain exceptions); or
•  Certifying that the lawyer is a 

specialist without meeting certain 
criteria.

The report accompanying the proposed 
Model Rules amendments admits that it 
has become difficult, if not impossible, 
to regulate lawyer advertising, and 
that “trends in First Amendment and 
antitrust law suggest that burdensome 
and unnecessary restrictions on the 
dissemination of accurate information 
about legal services may be unlawful.” 

The executive summary accompanying 
the proposed amendments asserts that, 
“As amended the rules will provide 
lawyers and regulators nationwide 
with models that protect clients from 

false and misleading advertising, free 
lawyers to use expanding and innovative 
technologies for advertising, and enable 
bar regulators to focus on truly harmful 
conduct. The amended rules will also 
increase consumer access to accurate 
information about the availability of 
legal services and, thereby, expand 
access to legal services.” 

The executive summary then offers 
this explanation of how the amended 
rules will address the issue: “At least 
three policies inform the Resolution. 
First, lawyers and clients should be free 
to use advancing technology to provide 
the public with greater access to legal 
services. Second, lawyer advertising 
rules should focus on truly harmful 

conduct: false, deceptive, and misleading 
statements, harassment, coercion, and 
invasions of privacy, freeing lawyers 
of unnecessary restrictions. Finally, bar 
regulators should be able to concentrate 
their limited enforcement resources on 
truly harmful conduct.”

It is difficult to understand how 
eliminating the specifics in the prior 
Rules will accomplish this goal. Rather, 
these amendments appear to be a 
white flag of surrender that recognizes 
the reality that lawyers are not being 
disciplined for violations of the Rules, no 
matter how flagrant; and that disciplinary 
authorities have chosen to focus their 
energies elsewhere. 

As of the time this column has been 
written, neither the Disciplinary Board 
nor the Supreme Court of Pennsylvania 
has made any public statements about 
the revised rules, nor has either proposed 
adopting or rejecting them. So their fate 
in Pennsylvania is still in doubt.

So, what should lawyers take from 
the current state of affairs, and from 
the revised Model Rules? Rule of 
Professional Conduct 3.3 requires 
lawyers to use “Candor Toward the 
Tribunal” and prohibits them from 
making a false statement of material 
fact to a tribunal. But with regard to 
the advertising rules, to paraphrase Star 
Trek, “compliance is futile.” 

Daniel J. Siegel, a member of the Board of 
The Philadelphia Lawyer, is the principal 
of the Law Offices of Daniel J. Siegel, 
which provides appellate, writing and trial 
preparation services to other attorneys, as 
well as ethical and disciplinary guidance. 
He can be reached at  
dan@danieljsiegel.com.
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Similarly, if you turn on your TV or radio, you will see ads that 

contain endorsements, reenactments and other information that 
violate the rules.
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The facile answer would be, “That’s why we try so hard not to 
lose.” But the surprising truth of the matter is that most clients 
in criminal cases are realistic enough to recognize two things: 
whether their attorney was prepared and did his or her best; and 
that it was they, and not their counsel, who committed the crime 
that got them convicted. Note, I said “most,” not all. Frankly, it 
has been my experience that the clients with the most unrealistic 
expectations, ready to blame the lawyer in a failing effort, have 
not been defendants in criminal cases, but “civil” litigants–an 
oxymoron if ever there was one.

From the vantage point of “sixty years on,” as the Brits say, 
I can recall no more than three instances in which I was ever 
confronted with a threat, only one of which arose out of a 
criminal case, and even that not from any so-called “mob case.”

The first threat came as a result of a collection letter I wrote in 
the very early years of my practice on behalf of a business client, 
attempting to collect payment of an overdue bill. I came home 
one night to be told that someone had called, very angry, and 
said that I was ruining his life, and had asked how I would like 
it if he harassed my family like I was harassing his. As naive as 
I was, I took it that, since he had left a phone number, he would 
not be a serious threat; so, I returned the call and quickly realized 
that he had simply misread my letter, and invited him to make 
an appointment to discuss payment terms. I did say, however, 

that if he ever called my home 
again, I would take the very 
action which he thought I had 
threatened in my initial letter. 
That matter ended well, and, 
as it turned out, he paid the bill 
ahead of schedule, because he 
wanted me to represent him 
in a separate matter in which 
he was the frustrated creditor. 
“After all,” he said, “you got 

me to pay.”
The second incident was a little more complicated. Like the 

first, it arose out of a civil case. I received a phone call one day–
this was still in the early years of practice when most of the cases 
I handled involved people who had been injured in accidents–
from a Mr. Stanford who identified himself as the cousin of 
a woman whom I had recently undertaken to represent in an 
accident case. The long and short of Mr. Stanford’s call was a 
demand for a fee for “referring” his cousin to me. I explained to 
Mr. Stanford that unless he was an attorney, it was not permitted 
to pay him a referral fee; and, in any event, the case had, in 
fact, come to me from a former client; his “cousin” had never 
mentioned his name.

At that point, Mr. Stanford became belligerent, and told me in 
terms both loud and clear that he was a “professional,” who had 
been “in this business” since before I was born, and worked with 
many lawyers, not one of them had ever cheated him before, 
and that if I didn’t honor my obligation to him, he was going to 
come to my office and “jump on my chest like a m*therf***ing 
gorilla.” I said I would give him an appointment for later that 
week.

Before the date set, I did some investigating and made a 
few arrangements. When Mr. Stanford showed up for the 
appointment, he was greeted by one of my clients, an off-

By Steve LaCheen

ANNALS OF JUSTICE

THE THREATENED RESPONSE

L awyers whose practice includes criminal defense are often, if not 
invariably, confronted with either or both of the following questions. The 
first, inevitably, is “How can you represent them when you know they 

did it?” That one engenders a response wrapped in the comforting security of 
Constitutional principles and the procrustean nature of “it.” The second requires, 
more than glittering generalities, a reply grounded upon reflection based upon 
actual personal experience. How else can you respond to someone who asks, 
“Aren’t you afraid of clients wanting revenge if you lose their case?”
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duty highway patrol officer, who recognized “Mr. Stanford” 
immediately and addressed him by his real last name, which was 
Hand, and asked him if he realized that extortion was a crime, 
and, even worse, a violation of his parole. Mr. Stanford/Hand 
quickly recognized discretion as the better part of valor, said he 
had only stopped by to say it was a mistake, and that he had, in 
fact, encouraged his cousin not to change lawyers.

He then offered me what he referred to as a “sincere ‘Hand’ 
shake,” with no hard feelings and asked if he was free to go. He 
was, and he did, and I never heard from him again, until several 
years later when he came to me for representation after he was 
arrested for illegal possession of a “police radio,” which he used 
to chase down new “cousins” at the scenes of their accidents.

 And then, there was the real threat. Timothy S. was referred 
to me in 1977. He was charged in Federal District Court with 
receipt and possession of a firearm by a former felon. During our 
first meeting–for which he appeared “dressed up” in a suit and 
tie, his jacket carefully appointed with a pocket square and small 
diamond lapel pin–he seemed not only reserved but controlled, 

as though, speaking quietly and even respectfully, he was sitting 
on his own shoulder as an observer. At one point, in the midst 
of my attempt to obtain personal information–which he seemed 
reluctant to give–he pointed to the diamond pin in his lapel, and 
said, “I guess you’re wondering why I wear this?” Although I 
answered in the negative, he provided the explanation that it had 
been an engagement ring which he had “retrieved as its rightful 
owner” when the engagement was called off. The woman he 
later had married did not want a ring previously bought for 
someone else, so he decided he would wear it “as a reminder 
and a warning.”

Despite his somewhat strange affect, my client’s story was a 
compelling one. He did not deny that he knew that, as a prior 
felon, he was not entitled to receive or possess a firearm; and, 
so, when his wife said she wanted to keep a gun, he contacted 
the Bureau of Alcohol, Tobacco & Firearms to make sure that it 
was permissible for her to possess a firearm even though they 
were living together. He was told that would be no problem so 
long as she kept the firearm under lock and key, and he had no 

Frankly, it has been my experience that the clients with the most 
unrealistic expectations, ready to blame the lawyer in a failing 
effort, have not been defendants in criminal cases, but “civil” 

litigants―an oxymoron if ever there was one.
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access to it.
So, she bought the rifle. But, as the gun dealer would later 

testify, Timothy and his wife had come to the store together; he 
had told her which gun to buy, and even paid for it, although it 
was registered in her name.

I, frankly, do not remember, at this far remove, whether the 
gun dealer recognized Timothy–his prior case had made local 
headlines in Reading–or whether the ATF Agent had simply 
waited for the registration to be filed; but soon after the purchase, 
the agent obtained a warrant to search Timothy’s residence and 
found the gun in a bedside cabinet on what was clearly his wife’s 
side of the bed. Timothy’s remonstrances that he had been set up 
availed him nothing; he was arrested and now faced trial.

Timothy insisted that his case was part of a grand conspiracy 
on the part of certain politicians to prevent him from exposing 
corruption in Berks County. He also believed that his prior 
counsel was involved in the conspiracy. I had no difficulty 
believing that my new client had been unjustly framed and 
arrested. I also had no difficulty understanding why the powers-
that-be would be wary of his ever possessing a weapon because 
of the nature of his prior offense, which had involved threats to 
blow up the county courthouse, the scene of a losing battle for 
Timothy in some prior litigation.

Despite that, my review of the warrant led me to believe it had 
been issued on less than probable cause and, in fact, the affidavit 
failed to mention Timothy’s prior contacts with ATF and his 
disclosure of the circumstances of the proposed purchase. I 
explained to Timothy why I thought the warrant was defective, 
and what would be the appropriate subject of a motion to 
suppress evidence, which, if granted, would result in dismissal 
of the charges against him.

Unfortunately, the case had been assigned to a judge who had 
the well-deserved reputation of being very prosecution-oriented. 
Fragile in appearance, and diffident in affect, he was said to 
have never heard a prosecution motion he would not grant, or 
a defense motion he would not deny. Our case was not to be 
the exception. At the conclusion of the evidence, which came 
in exactly as we hoped–that is, the agent told the truth–I argued 
for suppression. When I had concluded, the prosecutor stood to 
respond. The judge threw him two “soft-ball” questions, said he 
had heard enough, denied our motion, and set a trial date.

Although the record clearly reflects that I tried the case, I have 
no recollection of the trial, based, no doubt, upon the fact that a 
guilty verdict was a foregone conclusion once the suppression 
motion was denied; and the gun was ruled admissible in 
evidence.

Prior to preparing for sentencing, I filed what I thought was 
essentially a pro forma motion for new trial on the ground 
that the Court had erred in denying my motion to suppress 
the evidence seized pursuant to the search warrant. Contrary 
to my expectations, the Court ordered the Government to 
file a response, and then scheduled argument on the motion. 
Following argument, I expected the Court to take the matter 
under advisement, and was absolutely shocked when the Judge 
granted the motion, and entered an Order setting aside the 
verdict and setting a date for retrial. I was elated.

My client, however, was not. He said that if I had really been 
trying to win, the Court would have thrown the case out. My 
explanation, that the Court granted the only remedy that was 
available, and that the case would be retried based only on what 

had transpired at the time of purchase, without evidence of the 
unconstitutional search and seizure, fell on deaf ears, and was 
received by my client as further proof that I had “sold him out.” 
Outside the Courthouse, we started to go our separate ways, 
when he turned and said, “Just remember. You better get me out 
from under this farce, because if I don’t get what I want, I get 
even.”

At some point, Timothy became the subject of other charges 
in Berks County Court. My partner had entered his appearance 
of record, and had been preparing the matter for hearing or trial, 
when he told me that Timothy had threatened him. He never 
made a direct threat, but had mentioned that, if we didn’t use 
our “power” to get those charges dismissed, he knew where we 
lived and would make sure we experienced the same level of 
discomfort he was experiencing.

As a result, my partner refused to appear in Court at the next 
listing of Timothy’s case. The court issued a Rule to Show Cause 
why my partner should not be held in contempt, and scheduled 
a hearing for the following Friday at 3:30 p.m., that day and 
time being the standard M.O. employed to inconvenience out-
of-county counsel. I stepped up to substitute for him, and after a 
half-dozen Friday afternoon conferences, I convinced the Court, 
carefully avoiding going into the “whys and wherefores” of the 
actual circumstances, that my partner was suffering from an 
unrelated personal problem which prevented him from coming 
to Court; the Judge dismissed the Rule to Show Cause.

Although Timothy could afford to retain private counsel, he 
was, for obvious reasons, unable to find another attorney willing 
to undertake his representation.

 I don’t know how Timothy fared in the state case, but I do 
know he did not fare well in the federal case. He appeared for 
his retrial, represented by the Federal Defender’s Office, having 
discharged me as my partner’s “partner in crime.” As the story 
was related, after the jury was selected and sworn, Timothy took 
off his jacket to display to all within sight the t-shirt he was 
wearing, on which was printed the words, “MY CASE IS A 
COVERUP.” The judge called a recess, and ordered him to get a 
change of shirt on pain of being held in contempt and confined 
during the trial, after which Timothy wore the shirt inside out so 
as to obscure the lettering.

There’s more. Timothy was convicted, but the judge did not 
incarcerate him, and placed him on probation on condition he 
see a mental health professional, as directed by the Probation 
Office. He refused to go, even after being given a “second 
chance,” and then a “last chance.” The judge thereafter made 
a finding that Timothy had violated the terms of his probation 
and imposed a sentence of one year. His appeal was rejected, 
as was his subsequent collateral attack on the constitutionality 
of imposing psychological therapy as a condition of probation.

I do not know whatever happened after that. I never heard from 
Timothy again; but my guess is that he still has that diamond and 
prizes it yet.

Steve LaCheen (slacheen@concentric.net), a partner with LaCheen, 
Wittels & Greenberg, is a member of the Editorial Board of The 
Philadelphia Lawyer.



BRIAN MCGINNIS: Tell me a little bit about the City of 
Philadelphia Office of LGBT Affairs, and how many 
similar government offices are there nationwide? 

AMBER HIKES: Our mission is to foster equal living and 
working conditions for LGBTQ Philadelphians. In the past, 
we were predominantly a policy office. Mayor Jim Kenney 
said policy is important, but if people don’t feel connected to 
it, then what good is it?  Our call was then to be more outward-
facing. We’ve gone from being strictly policy-focused to 
being the most outward-facing, community-engaged office of 
LGBT affairs in the country. We’re also protected under the 
city charter.

There are only four offices of LGBT affairs, which is 
shocking.  The other offices are in Washington D.C.; Santa 

Clara County, California; and, most recently, 
Union County, New Jersey.  

What experiences have prepared you for 
this role, and how do you approach your 
work?       
I never saw myself in a place of government, 
although I’ve always been a political buff.  I 
saw myself much more rooted in community 
and did not initially see how those worlds 
could come together. I started at the Attic Youth 
Center in Philadelphia 12 years ago doing 
social work. While that work was inspiring 
every day, there were significant bureaucratic 

challenges that make frontline work frustrating.  
When I was working with folks from so many marginalized 

identities, predominantly young LGBTQ people of color, there 
were so many systems that were not competent or equipped to 
serve their best interests.  

So after working with Attic Youth Center, I was able to work 
with Equality PA, then Equality Advocates and worked with 
the Youth Law project there.  That was an opportunity to pair 
up with an attorney to understand more about young people’s 
legal concerns, and help advocate for them.  Specifically, 
in Philadelphia, at that time, we witnessed a rise of anti-
LGBTQ bullying in schools. The administrators often weren’t 
addressing issues appropriately or sometimes at all.  

We also noticed LGBTQ young people of color being 
overpoliced in certain parts of the city. During college nights 
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In the past, we were predominantly a policy office. Mayor 
Jim Kenney said policy is important, but if people don’t feel 

connected to it, then what good is it?  Our call was then to be 
more outward-facing. We’ve gone from being strictly policy-

focused to being the most outward-facing, community-engaged 
office of LGBT affairs in the country.

at Woody’s, there were young kids of color hanging out on 
the sidewalk in front of the club.  We found that those young 
people were being harassed, and in some cases detained by the 
police for “obstructing the highway.” Interestingly, folks with 
very different identities, like the straight white guys that were 
hanging out at the Irish bar or the pizza shop nearby, were 
not being harassed. Sometimes, those folks were openly drunk 
and belligerent and even urinating in public. We took this as 
an opportunity to have conversations with police departments 
and educate them about engaging with LGBTQ youth of 
color, and how they could better serve that population rather 
than overpolice them. 

After this opportunity, I was fortunate to serve on several 
boards, including the William Way Community Center, as well 
as organize with the Philadelphia Dyke March for 10 years. 

I strongly believe that anyone doing outward-facing 
advocacy work needs to have some foundational understanding 
about the communities they’re working in. Being black, queer 
and a woman – I’m able to tap into communities that are not 

often reflected. When I say reflected, I mean literally reflected 
in this office and in this position before me.  I was the first 
black woman, and the youngest person, to do this job. 

When I receive phone calls from community members, I’m 
experiencing their identities with them, especially if those 
identities align with mine. I’m also very aware of the identities 
I don’t hold, making sure that those identities are represented 
in my office. There needs to be diversity of experience around 
the table to meet people where they are. 

What does it mean to you to follow in the footsteps 
of your predecessor, the late Gloria Casarez? 
Gloria was a mentor and an inspiration. Gloria was such a 
force.  We had worked together organizing the Philadelphia 
Dyke March and we were queer women of color in this 
community. 

She was guided by a passion that was pure and clear, and 
since her passing, she guides me in everything that I do.  I 
remember Gloria and think of her every day. I have a pin that 
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says “WWGD,” what would Gloria do? She led this office 
during what I call “peace time.” We are now in “war time.”  It 
feels like we are constantly under attack, and I often call out 
to Gloria for her guidance. She said, “The activists are always 
right.” I think it was a way to remind herself where she came 
from. When you get to a place in politics after organizing 
work or advocacy, your surroundings and influences are very 
different. Even if you don’t agree with their methods, put the 
methods aside and listen to what they’re saying. 

You’ve spoken about the need for LGBTQ advocacy 
to be intersectional.  How do you define that, and 
why is it so crucial?
Diversity is what you have, and inclusion is what you 
do. Acknowledge the diversity of the people at the table. 
Inclusion takes that a step further.  Make sure that you’re 
getting, and including, the perspectives of those at the table. 
Intersectionality takes that another step further and centers 
around understanding how layers of oppression intersect in 
a person’s experience.  It’s understanding that you and I have 
very different identities. We have moved through the world 
differently, and those oppressions have affected us differently. 
That affects how we show up to spaces and how we contribute. 
We need to address these issues from an equitable place to 
make space for folks who have not had an opportunity to have 
their experiences heard. 

Some might think that the Supreme Court’s 
marriage equality decision means the fight for 
LGBTQ equality and justice has been won.  From 
where you sit today, what are the most urgent, 
front-line issues facing the LGBTQ community? 
Where I sit today is in Philadelphia, in Pennsylvania, which 
does not have statewide antidiscrimination legislation 
protecting LGBTQ people.  Pennsylvania is an island of 
inequality in that way.  In Pennsylvania, you can still be fired, 
kicked out of your home and discriminated against in places 

of public accommodation for being LGBTQ. We must get 
the Pennsylvania Fairness Act passed through the legislature 
as soon as possible. The act would update the state's non-
discrimination law to explicitly include protections for 
LGBTQ people from discrimination at work, in housing and 
in public places.  

Marriage was incredibly important, but if that is the only 
concern you have, it demonstrates profound privilege. 
I have been privileged in the positions that I’ve had, 
working at California State University, Long Beach and the 
University of Pennsylvania.  These academic institutions put 
antidiscrimination legislation on the books ages ago, so I 
couldn’t be fired for being LGBTQ.  That’s a privilege other 
folks don’t have. An even greater privilege is that I live in 
Philadelphia.  We’ve had antidiscrimination laws on the books 
for 30 years in this city, but you can step right over the city 
line and that’s not the case.  For me, passing the Pennsylvania 
Fairness Act is a priority.  

  
Your office has prioritized providing educational 
resources on LGBTQ issues to the broader 
community. Why are they important?  
We have found that people mean well, but they need to have 
more information. Our resources are quick access for folks 
on how to best serve LGBTQ people.  We have guides for 
educators, counselors, members of law enforcement who are 
interacting with members of the trans community and for 
homeless services. 

Can you tell me about the “More Colors, More 
Pride” campaign, what inspired it, and the redesign 
of the Pride flag?
We struggle with racism in the LGBTQ community, and not 
just in Philadelphia.  But Philadelphia is a city of activists 
and we are a city of organizers who take the “birthplace of 
freedom” distinction seriously. More than 30 years ago, there 
was a report on racism in Philadelphia’s Gayborhood, and it 
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documented some of the same practices we see today.  It was 
put on the mayor’s desk at that time and, unfortunately, not 
much was done with it.

Two years ago, these problems caught wind again. There 
was a video that was released of the owner of iCandy nightclub 
making slurs about black people. There were protests and 
boycotts, but it wasn’t just about bars and nightclubs.  We 
had serious discriminatory problems in the nonprofits and 
businesses serving our community. There was a call to address 
this from a substantive approach, and there were changes in 
leadership and policy.

I also wanted to attack it symbolically. We took this symbol 
of the LGBTQ community, the rainbow flag, and we did a 
very simple thing. We added two stripes–one black and one 
brown–to represent our solidarity with LGBTQ people of 
color and their stories that have been erased or whitewashed 
for years.

We brought it to Mayor Kenney. He said, “Oh, wow.  
This is a game changer.” We took it to city council and they 
loved it. We took it to the Commission on LGBT Affairs and 
members openly cried.  It was a simple symbol, but it was an 
opportunity to say boldly that we’re standing in solidarity with 
marginalized people who have been silenced and gaslighted 
for years within their own community.

We raised the new flag here at City Hall on a Thursday and 
by Friday, it had gone national, then international. While it 
was incredibly well received, there was a bit of a backlash 
because the story that was told lacked local context. People 

said, “This is the first time I’m hearing about racism in the 
LGBTQ community.”  “That’s not a thing.”  “Gay people are 
marginalized themselves.”  “They can’t discriminate.” 

Of course, LGBTQ people can discriminate against people 
of color in the same way that people of color can discriminate 
against LGBTQ people. Some very challenging conversations 
came out of that and, overwhelmingly, the response was 
positive.  People said, “Oh, God.  It’s about time.”  Or some 
people said, “I didn’t feel as connected to the rainbow flag 
before and I didn’t quite know why.  But I feel connected to 
this and I can wave it.”  

What’s beautiful and inspiring is that a year later, we see the 
flag everywhere from the headquarters of the Human Rights 
Campaign in Washington D.C. to the Met Gala in New York.  

 
Speaking of pride, what accomplishments of your 
office are you most proud of?      
We hosted the first-ever LGBTQ State of the Union in 
Philadelphia, a groundbreaking event that moved us and 
moved the needle toward further accountability, transparency 
and accessibility of our community leaders.
I’m also proud of the Pride Month events that we hosted in 
2018. We took an intersectional approach to what pride means 
for our community. We recognized that pride isn’t accessible 
for everyone, especially here in Philadelphia.  Not everybody 
has money to get into Penn’s Landing.  Our elders don’t 
necessarily want to be out in 90-degree June heat.  Some 
people are sober, and there’s a substantial drinking culture 
around pride.  

We decided to blow pride out for the whole month of June.  
There were art exhibits, night market events, panels and movie 
screenings.  We did an intergenerational panel, with folks as 
young as 14 years old, and folks who were as old as 80 talking 
about what pride has looked like for them throughout their 
lives.  

What can lawyers in Philadelphia do to be better 
allies to the LGBTQ community? 
As we know, the law can be inherently and intentionally 
inaccessible, and I think lawyers work hard to try to bridge some 

 We took this symbol of 
the LGBTQ community, the 
rainbow flag, and we did a 

very simple thing. We added 
two stripes – one black and 

one brown – to represent our 
solidarity with LGBTQ people 

of color and their stories 
that have been erased or 
whitewashed for years.
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of those gaps for under-resourced individuals.  Unfortunately, 
there’s a history of homophobia and transphobia in the justice 
system which makes it very hard at times for LGBTQ people 
to feel comfortable or connected with the legal process.

Lawyers can help break down some of that inaccessibility 
through continuing education. We’ve provided CLEs with 
the city’s law department, and there are resources online. 
We encourage lawyers to reach out to us to help make sure 
they’re keeping updated on the language they’re using and 
the way they’re interacting with folks, specifically with our 
trans community. It can be name changes for trans folks, 
expungement clinics for some of our trans women who have 
histories in sex work and other street-based economies. We’ll 
also be hosting some advance-planning clinics for low-income 
LGBTQ seniors in partnership with SeniorLAW Center. 

What can we look forward to in the weeks and 
months ahead, and what issues need more 
attention?
Our office addresses issues from four lenses:  policy, advocacy, 
community engagement and education. Looking ahead 
with policy, we’ll be working with the Office of Homeless 
Services, specifically, making more trans-inclusive policies 
for its emergency shelters.  The mayor also has an exciting 
initiative with municipal IDs. We’re going to make sure 
that those municipal IDs have either a third or fourth gender 
marker so folks can identify or not identify their gender, or 
identify as nonbinary.  We know other cities have done this 
before us, and it’s long overdue here.  We’re working on that 
at the state level, as well.  

We’re going to help city departments become more LGBTQ-
inclusive, updating their internal forms and offering LGBTQ 

competency for agencies who desire to create more inclusive 
environments for employees and Philadelphia residents 
alike.  We’ll continue our Community Conversations and our 
LGBTQ foster parent recruitment events.  There are many 
ways for folks to get involved.

Also, our office will launch a leadership pipeline in 
October, in time for LGBT History Month.  This will be a 
historic opportunity to diversify our leadership in the LGBTQ 
community, ensuring there’s representation of trans folks, 
women, elders, youth, people of color and more. We’ll 
be training them to be effective members on our LGBTQ 
nonprofit boards.  

We could all do a better job of stepping up as allies and 
accomplices. This is something I spoke about at the National 
LGBT Chamber of Commerce conference here in August. 
We have a culture of folks saying inappropriate, hurtful 
things about other communities that may not be present in the 
room.  Some call it “locker room talk.” The only way we can 
eradicate this kind of bigotry is together. 

We need not just straight people who are allies to LGBTQ 
communities, we need white people who are allies to people 
of color or able-bodied people who are allies to people who 
are living with disabilities.  We need to speak up as LGBTQ 
folks and combat problematic language.  We need to be able to 
call out what’s inappropriate and prejudiced, check people on 
language that’s hurtful and damaging. That’s the only way that 
we’re going to move forward to a space where we’re creating 
more inclusive environments for everyone. 

Brian McGinnis (bmcginnis@foxrothschild.com) is an associate 
at Fox Rothschild LLP and a member of the Editorial Board of 
The Philadelphia Lawyer.



Even before today’s political discord, the gulf between typical business 
law clients and the world of Medicaid recipients seemed as wide as 
the chasm between Lazarus and the rich man in the well-known 

Biblical parable (https://en.wikipedia.org/wiki/Rich_man_and_Lazarus).  In 
fact, today, the very concept of Medicaid seems constantly under attack by 
our elected officials.

20   the philadelphia lawyer   Fall 2018

So why should the proverbial 1% reading this article 
(by a corporate attorney, no less) care about public 
benefits?  
Because we are all aging–along with our relatives–

and residential health care options aren’t getting any 
less expensive.  
In addition, I suspect that few attorneys have seen the 

“benefits” of Medicaid first-hand, particularly those 
who do not regularly represent the indigent.  

Yet relatives who know that you are an attorney 
may naturally expect you to help with the reams of 
paperwork required to qualify for Medicaid’s “Long 
Term Care, Supports and Services” benefits–ignoring 
that you may have never previously seen a Medical 
Assistance (Medicaid) Financial Eligibility Application 
form for such benefits, much less submitted one.   
(http://www.dhs.pa.gov/cs/groups/webcontent/
documents/form/s_002632.pdf)

By Stanley P. Jaskiewicz

Why the 1%  
Should Care About

Medicaid
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Although I practice business law, I have helped two relatives 
qualify for Medicaid benefits:
•  My son with a developmental disability has received 

“wraparound benefits”–similar to Medicaid–since he was 
initially diagnosed with autism in 2001.

•  I applied for Medicaid for my elderly mother-in-law, who 
entered a nursing home in late 2014. 

From those experiences, let me offer suggestions on what 
you can do now, in advance, to ease the process of obtaining 
public benefits–including critical steps I wish that I, or my in-
laws, had taken years ago. 
I also hope that this article points out some benefits that may 

be available but which you (or your relatives) may not even 
know about. 

1. START WITH LOVE.  

Before turning to the nitty-gritty details of the application 
forms, let me begin with the most important point I can make 
for those helping a relative, especially your own child.  
You will almost certainly get aggravated during the process 

by the repetitive paperwork.  However, remember that you 
should always begin with love, regardless of why you are 
doing the application.
In our case, I was stressed that my in-laws did not have the 

So why should the proverbial 1% reading this article (by a 
corporate attorney, no less) care about public benefits?  
Because we are all aging―along with our relatives―and 

residential health care options aren’t getting any less expensive.  
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financial records I expected them to have, and that what they 
had was in shambles, with little organization.  
Similarly, don’t blame family members for not having 

anticipated what Medicaid will need from them.  No one plans 
to be ill and indigent, and certainly no one chooses to rely 
upon Medicaid. 
(In our case, we had to use Medicaid because the generous 

private health insurance provided to a widow of a federal 
employee did not cover her residential care beyond the limited 
time necessary for rehabilitation in a nursing home setting 
following her injury.)

2. WORK THE PROBLEM.  

While attorneys are used to 
managing reams (literally) of 
records, most people are not.  
Yet, the documentation required 

for even a simple application can 
be extensive. In our case, we had 
to provide several years’ worth of 
records from about 18 accounts in 
eight banks.
From that process, I learned that 

everyone is under stress when 
supporting a family member in 
need.  Although my wife and I 
had to deal with the paperwork, 
we weren’t supporting an ill 
mother-in-law every day in a 
residence not equipped for such 
support.  We also weren’t doing 
her laundry, or visiting her in the 
home each day.  
In other words, aggravation 

and frustration as a reaction to the hassles of the Medicaid 
application process are never a reason to turn against anyone, 
much less a family member. 
Instead, I recommend the approach of the calm mission 

controller in the award-winning movie, Apollo 13: “Let's work 
the problem people. Let's not make things worse by guessing.”  
In other words, no matter how frustrated you may get with 

relatives, or the bureaucracy, focus only on completion of the 
application–griping about the process just wastes time and, 
more importantly, your own psychic energy.
Also, remember that relatives living with a person in need 

may not want to fight or be as aggressive as you, as an attorney, 

may prefer.  But their reluctance to fight doesn’t mean that 
they don’t care.  
You don’t walk in their shoes every day, and your opinion 

as counsel may matter far less than their day-to-day reality of 
struggling to provide care and remain employed.  
In my son’s case, my wife’s maternal instincts to care for our 

son, especially when he was young and had behavioral issues, 
included much less of the “tough love” than what I thought 
appropriate.  
In retrospect, however, I think her attention to his emotional 

needs mattered far more in the long run than any disciplinary 
lesson I may have felt he needed at 
a particular time.

3. APPROACH THE 

APPLICATION LIKE  

A BUSINESS MATTER.  

I cannot overemphasize the benefits 
of using lessons I have learned from 
my business law practice to navigate 
government bureaucracies. 
For example, I felt that the 

constantly changing cast of 
Medicaid employees who reviewed 
our applications became much 
more helpful because we tried to 
make their lives easier by carefully 
organizing the application materials 
(as I would typically do in any 
business matter).  
I also think that they were not 

used to applicants who promptly 
responded to their requests.  
(One official reviewing our 

application even went out of his way to try to find tax relief 
for my mother-in-law.)

4. KEEP YOUR EYE ON THE PRIZE.  

Remember that you and your family members are “in it for 
the long haul.” A Medicaid application is not a “one and done” 
process.  
Instead, you must submit annual renewal applications with 

copies of all supporting information (such as bank statements, 
income records, and the like).  A resentful attitude could harm 
your loved one for many years to come–and it certainly won’t 
lead to help from the bureaucracy.

You will almost certainly 
get aggravated during 

the process by the 
repetitive paperwork. 

However, remember that 
you should always begin 
with love, regardless of 
why you are doing the 

application.

Medicaid (Medicaid.gov) provides health coverage, including doctor visits, hospital costs, and long-term nursing home 
care to eligible low-income adults, children, pregnant women, elderly adults, and people with disabilities.  Pennsylvania’s 
eligibility requirements depend on a measure of income, based on the federal poverty level, and the applicant’s status 
(https://www.medicaid.gov/medicaid/by-state/stateprofile.html?state=pennsylvania).  Medicaid is administered by 
states, according to federal requirements, and is funded jointly by states and the federal government.  In Pennsylvania, 
Medicaid programs are administered by the Department of Human Services (http://www.dhs.pa.gov/citizens/
healthcaremedicalassistance/).  

Medicaid
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5. REPORT CHANGES PROMPTLY.  
As an attorney, I regularly update regulators when critical 

changes occur.  But non-attorneys may not realize they have 
that same obligation–until a regulator threatens to cancel a 
family member’s benefits because of a perception that assets 
acquired after submission of the initial application were not 
fully disclosed.
Such changes can include unexpected income, new assets 

(such as a tax refund), or gifts received from family members.  
6. CHANGE YOUR WAY OF THINKING.  

You should advise everyone in the family of the “do’s and 
don’ts of Medicaid.”  A cash gift to the beneficiary may seem 
loving and well-intentioned, but it may instead just trigger 
additional reporting requirements, and possibly even an 
inquiry into whether future additional gifts must be included 
as a source of income.  
Even worse, the gift probably won’t help the recipient. The 

funds may have to be turned over to Medicaid, or could even 
disqualify the recipient from Medicaid eligibility. 
Many families may have saved for years to provide for their 

loved ones but will become uncomfortable about “spending it 
down” to meet Medicaid’s asset limits.
Similarly, don’t assume that your family members can 

continue to do things in a certain way just because that is how 
they have always done them.  Informal sharing of resources 
among family members can raise concern about Medicaid 
fraud.  
Even worse, Medicaid can treat a pattern of gifts as a 

resource, which Medicaid then expects will continue.  
Finally, be sure to change property titles promptly after 

deaths in the family.  Assets beneficially held by the applicant, 
such as undistributed estate funds, can be considered available 
to Medicaid, even if that was not the deceased donor’s intent.  

7. DON’T BE AFRAID TO GET HELP.

Consider consulting with specialized counsel in elder law or 
public benefits. The complexity of the rules of those specialties 
matches any business laws I have seen in my practice.  
The elder law attorney we retained made possible the principal 

accomplishment from our work: preserving ownership of the 
home in which my wife and her sister were raised under the 
so-called “caregiver exception” to Medicaid’s spend-down 
requirement.  
In addition, the Pennsylvania Health Law Project (http://

www.phlp.org/) attorneys with whom we spoke were 
extremely familiar with the practicalities of Medicaid.

8. DON’T HIDE FACTS.  

Non-lawyers may not want to disclose facts they find 
uncomfortable or which they expect will hurt the application.  

However, I had a duty of candor to reveal information that 
was contrary to my family members’ interests.  
For example, there may be assets that Medicaid would not 

likely find, or which would be harmful to the benefits claim.  
As an attorney, however, I thought it far more important (and 

ethically required) to disclose that information, and to preserve 
the integrity of our relationship with the administrator.

9. WHAT GOES AROUND, COMES AROUND.

Anyone who regularly has contact with the same attorneys or 
firms knows that being rude or obnoxious won’t be forgotten.  
The same rule applies to your dealings with bureaucrats. No 

matter how exasperated you may be with a particular rule or 
decision, the bureaucrat will make decisions affecting your 
loved one for a long time, and those decisions are rarely black 
and white.  
It never hurts to be civil to everyone with whom you have 

contact. 
10. YOUR FAMILY IS NOT A LAW FIRM.

Remember that your family of non-lawyers may not 
understand basic legal duties that you consider obvious, such 
as: 
•  Recordkeeping.
•  Conflicts of interest.
•  Fiduciary duties.
•  Veil piercing.
•  Separation of accounts and separation of interests of related 

parties.
•  Candor to the tribunal (i.e., Medicaid administrators).
Therefore, I encourage early and careful explanation to 

family members, not only of the Medicaid rules, but also of 
times that they should, or must, call you to ask for help.  

 FINALLY, REMEMBER THE BIG PICTURE.

Typical Medicaid applicants must deal with all of this 
aggravation without the resources that you, as an attorney, can 
provide your family.  
Not only may you have access to the clerical resources needed 

to assemble the application package, but the pages upon pages 
of rules and instructions are not likely to intimidate you. 
To the extent that anyone applying for Medicaid can 

be considered “fortunate,” your relative is lucky to have 
your help.  You should be thankful for the opportunity to  
provide it.

Stanley P. Jaskiewicz (sjaskiewicz@lawsgr.com) is a member at 
Spector Gadon & Rosen P.C.

 In other words, no matter how frustrated you may get with 
relatives, or the bureaucracy, focus only on completion of the 
application―griping about the process just wastes time and, 

more importantly, your own psychic energy.
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Edward J. Sholinsky



TRYING A PRO BONO CASE: 
LESSONS 
LEARNED AND
SATISFACTION 

EARNED
By Edward J. Sholinsky

I accepted the case at the request 
of the District Court after the Third 
Circuit partially reversed summary 
judgment in favor of the defendant, 
Warden of Berks County Jail, and 
remanded the issue of whether the 
Warden had violated my client’s 
First Amendment rights by trying 

to prevent him from testifying in 
the death penalty phase of a murder 
trial. My client had been transferred 
to the jail from state prison to testify 
and was put in solitary confinement, 
deprived of regular meals, and fed 
the “punishment meal.” He had his 
cell stripped of its mattress, blanket, 

Last year, I tried a prisoner civil rights case in the Eastern 
District of Pennsylvania. After a three-day trial, the jury 
returned a verdict in favor of my client and awarded him 

$30,000 in damages. It was a gratifying experience that taught 
me a few things my regular commercial litigation practice did 
not. Notwithstanding my commitment to pro bono work, I 
understood the challenges I faced as a commercial litigator taking 
on the constitutional claims of a prisoner. These cases involve very 
different risks and rewards.   
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and pillow. He was denied medical care for his acute psoriasis, 
leaving him with swollen, painful, and bloody legs and feet. 

My client was angry. I was, too. But, my client was a prisoner. 
I feared that his criminal history and potential liabilities 
as a witness would sway a jury against him. I accepted the 
challenge of living up to my client’s expectations, and I knew 
that it was my job to meet them. We needed to translate his 
anger and his certainty into an 
effective strategy. 

When I bounced the issues in 
the case off other lawyers, they 
told me what I already knew–
winning was a long shot. But my 
client’s certainty was infectious. 

I learned that when assessing 
a pro bono matter, it helps to 
look for untraditional ways that 
the case might be winnable. 
These aren’t business disputes. 
My client was my biggest asset. 
He was credible and passionate, 
and, despite being a prisoner, 
likable and relatable. 

My client wanted someone 
to listen to him. So I did. It 
was probably the first time 
in a long time that someone 
had paid attention to his ideas 
and understood his story. By 
building trust and confidence in 
each other, my client became a 
stronger witness at trial, and I 
became a better advocate. 

Also, I’m used to cases with 
a lot of documents. There 
weren’t a lot of documents 
here, so we had to make the most out of what existed and 
rely on the absence of documentation. Getting comfortable 
with–and using–the lack of documents was an adjustment, but 
also a valuable lesson. I looked for issues where there should 
have been documentation but there was none, and was able 
to present that lack of documentation to the jury to build our 
narrative. When combined with the documentary evidence we 

actually did have, the jury could see that there was no reason 
for the unconstitutional treatment my client endured. 

At times, I thought defendant’s counsel expected me to 
phone it in or, at least, treat the case less seriously than I would 
a fee-generating case. I decided to be aggressive, and, by 
focusing on the posture of the case, won some key pre-trial 
motions. That approach carried over to trial, and my client’s 

ability to stand his ground and 
drill down on the details aided 
his credibility with the jury. 

After all of the work, hearing 
that jury return a verdict in favor 
of my client was extremely 
satisfying. Equally rewarding 
is knowing that by putting in 
the work, you are able to help 
a client right the wrongs done 
to him. This case was a good 
lesson in trusting your client, 
and in not allowing yourself to 
be persuaded by how you think 
others may perceive him.

I’m mindful of the emphasis 
the bar and my firm put on 
pro bono work. Accepting this 
case shows why representing 
uncounseled prisoners in civil 
rights cases is so important to 
the clients and to the Court. 

So don’t flinch when a pro 
bono opportunity comes across 
your desk. Your involvement in 
addressing the legal problems of 
those who are disadvantaged can 
be one of the most rewarding 
experiences of your life. 

But ultimately, those things are secondary to the satisfaction 
you get from helping someone–particularly someone who 
thinks that the system doesn’t work for him. 

Edward J. Sholinsky (esholinsky@schnader.com) is a partner 
at Schnader Harrison Segal & Lewis LLP.

I learned that when assessing a pro bono matter,  
it helps to look for untraditional ways that the case  
might be winnable. These aren’t business disputes.  
My client was my biggest asset. He was credible  
and passionate, and, despite being a prisoner,  

likable and relatable.

At times, I thought 
defendant’s counsel 

expected me to  
phone it in or, at least,  

treat the case less  
seriously than I would  
a fee-generating case.  

I decided to be aggressive, 
and, by focusing on the 

posture of the case,  
won some key  

pre-trial motions.





JUST ONE 

VOTE
By M. Kel ly  Ti l ler y

On its face, of course, he was 
probably entirely correct.  My 
mother and father sometimes chose 
not to vote in presidential elections, 
agreeing that their votes would 
cancel each other out.  It reminds 
me, however painfully, that my vote, 
or that of new voter, Katie Tillery, 
is equal to that of any one of those 
tiki torch marchers in Charlottesville 
(U.S. Constitution, Amendment 
XXVI).

While I know that President 
Andrew Johnson was impeached, 

but avoided conviction in the Senate 
by one vote; and that the ad hoc 
commission that decided the 1876 
presidential election gave it to 
Rutherford B. Hayes over Samuel 
Tilden by one vote; and, of course, 
that the U.S. Supreme Court gave the 
2000 presidential election to George 
W. Bush over Al Gore, when it 
stopped the Florida recount, by one 
vote, I did not know whether there 
were any actual, verifiable historical 
incidents to show that Professor 
Kurth was wrong, or, at least, in 
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M y youngest turned 18 today, and I placed her voter 
registration form in the mail just as the sun rose.  
I smiled wistfully, thinking of one of my favorite 

college political science professors, the brilliant James R. 
Kurth, who shocked my innocent liberal classmates and me in 
1974 by telling us that he had never voted.  And never would.  
Because, he said, his vote would never make any difference.
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doubt–that is, that any popular election, at any significant 
level, was decided by one vote.

CLOSE, BUT NO CIGAR

First, it seems that there have been as many as 174 popular, 
modern elections which have been 
very close–that is, decided by a 
margin of less than 0.1 percent, 
including a 2016 Pennsylvania 
State House Race (Dist. 31) in 
which Perry Warren (D) defeated 
Ryan Gallagher (R) by 28 votes out 
of 37,936 cast (.07381 percent).

Second, the number actually 
decided by just one vote seems 
to be rather small–by my rather 
unscientific count, something like 
16–, some as long ago as 1887, 
and the most recent just last year.  
While 10 of those are, curiously, 
Canadian federal elections (eh?), 
three were in U.S. state races: New 
York (1910), Alaska (2008), and 
one in Virginia just last year (2017).

One of the earliest and, perhaps, 
most famous close elections was 
that of lawyer Marcus “Landslide” 
Morton, who was elected Governor 
of Massachusetts in 1839, by one 
vote (51,034 to 51,033).

TIES … THAT BIND

In 2015, Mississippi lawyer, 
Mark Tullos (R) tied farmer 
incumbent Blaine “Bo” Eaton (D) in a contest for the 
Mississippi State House District 79 seat.  Each got 4,589 
votes.  So, as Southern gentlemen often do, they drew straws 
to determine the winner.  Lawyer Tullos drew the shorter 
green straw.  Mr. Eaton returned to his seat in the House and 
Mr. Tullos to his country law practice.  Democracy was safe 

in the Magnolia State.  However, Mr. Tullos ran again in 2016 
and defeated Mr. Eaton.  Touché. 

Just recently, Shelly Simonds (D), at first, appeared to 
defeat incumbent Virginia House of Delegates member 
(94th Dist.) David Yancey (R) by one vote (11,608 to 

11,607), making that body evenly 
divided by 50 Democrats and 50 
Republicans.  Such an even party 
balance has never happened in 
the 400 year history of that august 
legislative body.  And, there was 
no official procedure for breaking 
any inevitable tie vote.  A recount 
produced a tie, and a drawing 
was suggested.  Yancey’s name 
was pulled from a film canister 
out of a ceramic bowl, giving the 
Republicans a one vote majority.  
But, inevitably, a court challenge 
has followed.  

So, Professor Kurth, these 
unicorns do exist!  

Popular culture (i.e., the 
Internet) is filled with bad, false 
misinformation about everything, 
including, unsurprisingly, a lot of 
canards about famous “one-vote 
margin” elections–none of which 
will be repeated here, so as not 
to inadvertently perpetuate any.  
Suffice it to say that if we stray from 
general elections to representative 
bodies, the incidence of one-vote 
victories (and defeats) increases 

substantially and requires a more select focus on issues of 
great import.

In the beginning, although the 1787 Philadelphia Convention 
was called by the Confederation Congress “for the sole and 
express purpose of revision of the Articles of Confederation,” 
in its first substantive vote, the Convention voted, in complete 

I smiled wistfully, 
thinking of one of my 

favorite college political 
science professors, 
the brilliant James R. 
Kurth, who shocked 
my innocent liberal 

classmates and me in 
1974 by telling us that 

he had never voted.  
And never would. 

Because, he said, his 
vote would never make 

any difference.
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contravention of its mandate, to repudiate the Articles–by one 
vote (6-5).  Politicians failing to heed their own directives; 
what an auspicious and telling beginning.  Soon thereafter, 
they voted to apportion representation in the House and 
Senate–by one vote (6-5).  But then, they changed their minds, 
at least as to the Senate, via the Connecticut Compromise, by–
you guessed it–one vote (5-4).

Constitutional amendments are not immune to this 
phenomenon.  On August 18, 1920, Tennessee’s legislature 
passed the proposed 19th Amendment, finally giving 
women the vote, becoming the 36th state to ratify it and 
make it official–by one vote (49-48).  Twenty-four-year-old 
Republican State Representative Harry T. Burn changed his 
vote, breaking a tie, fittingly, because his mama wrote a note 
to him to be a good boy and vote for “women’s rats to vote.”

The most comprehensive study, done by Casey B. Mulligan 
and Charles G. Hunter in 2001, examined over 56,000 U.S. 
state and congressional elections since 1898.  Of those, only 
seven state legislative and one congressional election were 
decided by one vote  (“The Empirical Frequency of a Pivotal 
Vote,” Public Choice, 2003, V.116).

While this phenomenon is curious, it surely is not what 
should be the deciding factor, one way or the other, as to 
whether one should actually take the time and expend the 
energy to vote in any election.  And, likewise, in the realm of 
voting, it should be one of our least concerns.

What should concern us all, to our core, is low voter 
turnout, voter suppression, and gerrymandering.  Then, there 
is Russian meddling and/or collusion, but that is a whole other 
issue.  Low turnout, suppression, and gerrymandering are 
things that we, as individual citizens and voters, can actually 
do something about.  

SHAMEFUL

Only a little more than half of eligible voters actually voted 
in the 2016 Presidential election (56.9 percent).  Belgium 
turns out 87 percent, and 57 other nations also best the U.S. 
in turnout–a sad fact for the world’s first modern and oldest 
democracy.  Perhaps we actually get the government we 
deserve if we allow 28.45 percent of all eligible voters to 
decide who governs.

ALSO, SHAMEFUL

The principle of “one person, one vote” has been firmly 
established in our jurisprudence since the Supreme Court ruled 
in Reynolds v. Sims 377 U.S. 533 (1964) that state legislative 
districts must contain roughly the same number of people.  

Elbridge Gerry, statesman, diplomat, and our 5th vice 
president, had a stellar career, but, sadly, is known primarily 
for the redistricting plan he implemented as governor of 

Massachusetts in 1812 to keep his Republican Party in 
power, giving birth to the monstrous “Gerry-mander” and 
an enduring and infamous political concept.  By the way, his 
name is pronounced with a hard “g,” though over time, that 
has morphed into a soft “j.”

It is, of course, not without irony that the modern Republican 
Party (though not descendent from Gerry’s) has become 
master of the gerrymander to retain power, drawing districts 
that resemble alien beasts, unimaginable even to the clever 
politicians of the founding era.  The courts will have final say, 
however.  The Pennsylvania Supreme Court, in a 5-2 decision, 
just struck down the Republican gerrymandered congressional 
district map, and three similar challenges are now before the 
U.S. Supreme Court.  

EVEN MORE SHAMEFUL

Enemies of democracy have long, and often, devised clever 
ways to suppress the vote of those with whom they do not 
agree.  Sometimes it is simply by violence and/or threat of 
violence, but the most insidious and effective in our time 
is by law.  Whether sex, race, age, property qualifications, 
poll tax, literacy test, roll purges, or voter ID, the products 
of the fertile minds of the vote suppressers seem to know no 
bounds.  The latest farce, the “Presidential Commission on 
Election Integrity” claims to seek out evidence of widespread 
voter fraud.  Or so says The Siberian Candidate.  At least 
he did, before he dissolved his own commission.  Can the 
“Presidential Commission on Fairies and Unicorns” be far 
behind?

The great thing about democracy is periodic elections.  We 
get another chance.  And even if there is only a one in 60 
million chance that the average voter will decide a race, we 
cannot afford to take the risk of not voting.  Have you read 
the news lately?  

Your vote is your free pass to complain until the next 
election.  If you choose not to take it, perhaps you should 
remain silent until you do vote.  Fewer than 40 percent of 
people on this planet live where voting even exists, and in 
many places, the franchise is quite limited.  Be grateful for 
your right.  

It may very well be that in my lifetime, no election in which 
I am eligible to vote will be decided by one vote, but if the 
unthinkable ever happened, and I did not vote, I would never 
be able to face my Katie again.

Thus, we have both committed to vote in every election in 
which we are eligible.  What about you and yours?  

M. Kelly Tillery (tilleryk@pepperlaw.com) is a partner in the 
Intellectual Property Department at Pepper Hamilton LLP and a 
member of the Editorial Board of The Philadelphia Lawyer.

Only a little more than half of eligible voters actually voted in the 
2016 Presidential election (56.9 percent). Belgium turns out 87 
percent, and 57 other nations also best the U.S. in turnout―a 
sad fact for the world’s first modern and oldest democracy.



Mistakenly thinking that the last 
name she overheard was mine as 
well as my partner's, she directed the 
question to me.

Looking back into kind, moist, 
septuagenarian eyes, I responded, 

“No, I don't have any Swedish 
family, but she does.” I nodded 
toward the counter.

She briskly glided over to my 
partner, and after a few quick pointed 
questions pronounced: “Your family 

“Do you have relatives in Sweden?” the silver-haired 
woman asked me in a nervous, halting voice. 
I might have been a little surprised by the question 

anywhere. It caught me off guard while comfortably seated in the 
mostly male long-term waiting section of a Manhattan women's 
clothing store. I was peacefully passing the time with a newspaper 
while my partner tried on outfits. She finally settled on what she 
wanted and began to spell out her name to the staff at the counter. 
The name caught the old woman's attention.
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By Michael  J.  Carrol l

SAFE IN SWEDEN:  
THE STORY OF 
ONE YOUNG 
HOLOCAUST 
SURVIVOR



saved my husband’s life.”
The story spilled out in a moment that 

seemed both short and excruciatingly 
long. Yes, my partner's father was born 
in Sweden. Yes, he had uncles, cousins, 
and other relatives who remained when 
he emigrated to the U.S.

The woman's husband was 15 
years old when he fled Berlin in 
the Kindertransport (German for 
“children's transport”), a rescue effort 
that took place in the months before 
World War II that resettled Jewish 
children from Nazi Germany and areas 
of Nazi control. He found shelter with 
Swedish relatives in 1939, a month 
before war began. He received a final, 
heavily-censored letter from his parents 
in 1943. They never escaped. The Nazis 
murdered them at Auschwitz. Too often, 
the Kindertransport child was the only 
member of the family to survive the 
Holocaust.

My partner’s father moved to New 
York in the late 1940s, built a life, and 
eventually married the woman now in 
front of me.

The two women scrawled names 
and other information on small slips of 
paper, smiled, and embraced, before we 
walked out of the store.

“Surreal” falls too far short of 
describing the unlikely encounter.  

“Real” is too frighteningly accurate 
to describe terrible times which once 
seemed so distant–and now no longer 
do.

Michael J. Carroll is a public interest 
lawyer and a member of the Editorial 
Board of The Philadelphia Lawyer.
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The woman's husband was 15 years old when he fled Berlin 
in the Kindertransport (German for “children's transport”), a 

rescue effort that took place in the months before World War II 
that resettled Jewish children from Nazi Germany and areas of 
Nazi control. He found shelter with Swedish relatives in 1939, a 

month before war began. 
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TechnologyTechnology Technology

P
odcasts are the new media, 
and, lawyers, you need to 
know this. 

A podcast is an audio 
program transmitted over the internet 
and is available on a variety of podcast 
platforms (such as iTunes, Spotify, and 
many others).  Podcasts cover an infinite 
variety of topics, including news, 
entertainment, sports, and, yes, law.

Thirty years ago, before I went to law 
school, I worked as a writer and editor.  
In those days, we had these things called 
newspapers and magazines.  Really!  
Toward the end of my journalism career, 
I worked on what was then a fairly new 
media, cable television.  I helped start 
Courtroom Television Network and, at 
that time, we wondered whether people 
would be overwhelmed by the number 
of cable channels.

That was before satellite radio.  And 
streaming music.  And Facebook and 
Twitter and Netflix.

Now, in addition to my busy trial 
practice, I have my own podcast, 
called “Good Law Bad Law.”  I listen 
to podcasts regularly, too, along with 
about 50 million other Americans.  And 
I recommend you discover the wealth of 
audio content available in the world of 
podcasts.

ORIGINS OF THE PODCAST

The origin of podcasting is hard to 
pin down, but the name certainly traces 
to those who discovered that with an 
iPod and internet access, they could 

create original content and easily (and 
inexpensively) distribute it widely.  
According to Wikipedia, the New York 
Times first wrote about podcasting in 
2004, and, by June 2005, Apple added 
podcasts to iTunes, a move that opened 
the doors wide to audio bloggers.

In the late-2000s, comedians Adam 
Carolla and Ricky Gervais had popular 

podcasts, each with tens of millions of 
downloads.

In more recent years, podcast offerings 
have exploded, with programs in every 
imaginable field.  Old media have 
joined the podcast movement, too.  PBS 
published old episodes of the popular 
show, “Car Talk” as a podcast, to cite 
just one of countless examples.  Major 

Listen up!  Podcasting is the New Wave...

BY AARON J. FREIWALD

And It's Breaking Down  
Information Barriers Left and Right

Freiwald in studio.



media organizations, like the New York 
Times, and media figures, like Oprah, 
also produce widely popular podcasts.

As more and more online networks, 
like Spotify, have expanded to include 
podcasts, and other platforms, like 
Stitcher and Podbean, have been created 
solely to serve as directories for podcast 
programs, podcasts have become 
an increasingly important source of 
information, news, and entertainment.

Social media gurus, like Gary 
Vaynerchuk, tout podcasting as the 
future of media, because audio content is 
so easy to create, distribute, and access.  
Amazon’s Alexa and Google Home offer 
podcasts, so you can catch your favorite 
program while making breakfast in the 
morning.  You can listen to a podcast 
while driving to work or while walking 
on the treadmill or, depending on what 
type of work you do, even while you’re 
on the job.  Video-based media, which 
require a much higher degree of focus 
and concentration, just cannot compete.

GOOD LAW BAD LAW

My own experience with podcasting 
began about two years ago.  I had 
recently hired a communications director 

for my firm, a young graduate of Drexel, 
Mitch Brudy, and we spent many hours 
talking about more innovative ways of 
marketing our practice.  

After we completed an overhaul 
of our firm website (featuring bold 
graphics and updated analytics to track 
data about traffic to the site), and while 
we experimented with social media like 
Twitter and Instagram, we took our first 
steps into the world of podcasting.

At first, we simply set up an iPhone on 
a tripod pointed at us sitting on the sofa 
in my office.  We picked a few topics 
from the news that intersected with the 
law—health care fraud, sexual assault 
on college campuses, the nomination 
of President Trump’s first pick for the 
Supreme Court, Neil Gorsuch—and just 
talked.  The idea was to have a spirited, 
in-depth discussion about the law.

I have always believed there are 
countless ways that the law matters; law 
isn’t just for lawyers; the law touches 
every one of us in ways we don’t always 
understand and appreciate.  Certainly, 
the mainstream media most often merely 
skims the surface.  I wanted to take a 
deeper dive to explore and reveal the 
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Thomson Reuters releases 
Westlaw Edge 
In July 2018, Thomson Reuters released 
Westlaw Edge, a new, turbocharged 
version of Westlaw, slated to phase out 
and replace its predecessor by 2024. 
Currently available as an upgrade to 
Westlaw, Westlaw Edge integrates 
the latest in artificial intelligence (AI) 
and machine-learning to make legal 
research faster, more intuitive, and 
comprehensive.

Four key cutting-edge features help 
Westlaw Edge stand out:

1.  KeyCite Overruling Risk – This 
feature not only alerts you to when 
a point of law in a case has been 
invalidated by another case, it also 
provides alerts to other cases that 
may have been affected, as well. 
These implied invalidations alert you 
to potential issues without having 
to manually find and retrieve those 
cases.

2.  Statutes Compare – This feature 
is backed by a team of “attorney-
editors” that continually update the 
database with the latest versions of 
statutes. Additions are highlighted 
in blue, subtractions appear as 
red, crossed-out text, and you can 
compare different versions of statutes 
from different points in time with a 
few clicks.

3.  WestSearch Plus – AI technology 
powers this enhanced search feature 
that makes research as complete as 
possible with predictive text that 
automatically begins suggesting 
related natural language questions, 
litigation analytics, and related cases, 
all of which are designed to help you 
find information faster.

4.  Insight Attorneys – Westlaw Edge 
is supported by an exclusive team 
of attorneys “trained on analytics, 
artificial intelligence, big data and 
their application to legal research,” if 
you need additional assistance.

Tech   BRIEFS
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law.  I wanted to take what is complex 
and make it approachable, as I did 
when I was an investigative journalist 
when I tackled the Holocaust and the 
history of the Nazi war crimes trials in 
my first book, and as I have tried to do 
in representing my clients in court for 
more than 20 years.  With the podcast, 
I wanted to uncover and examine and 
elevate the law.

At first, to be honest, few people 
noticed what we were doing.

Things started to change when 
we started to take the podcast more 
seriously.  We invested in professional 
grade microphones and audio mixers.  
As part of our overall office renovation, 
we built a small recording studio out 
of one of the smaller offices.  And we 
changed the format.

I realized that, just as the law is 
fascinating and vital to nearly every 
aspect of our lives, lawyers are pretty 
damned interesting, too.  So instead of 
each episode featuring just me talking, 
we changed the format to one where each 
episode is a conversation with a lawyer, 
a judge, a law professor, or a historian 
on some important issue or controversy.

I called on friends at first: a law 
school classmate who was then running 
a gun-control advocacy group (Shira 
Goodman, Episode 30); a lawyer 
specializing in cutting-edge cannabis 
law (Steve Schain, Episode 31); a lawyer 
friend who had written a best-selling 
legal thriller (Bill Myers, Episode 35).

We were off and running.
Just as we had found with CourtTV 

30 years ago, lawyers aren’t the only 
ones interested in the law.  We started 
attracting followers, more and more 
each week.  Our downloads started to 
increase, hundreds, then thousands and 
thousands accumulating over time.

My guests appreciated the opportunity 
to talk much more in depth about their 
cases and the issues they were working on 
than was possible in a newspaper article 

or a Twitter post.  With my background 
in journalism, my experience as a trial 
lawyer, and my own thirst to understand, 
I guided the conversation through 
complex topics, including criminal 
justice reform, constitutional law and 
civil rights, health care, immigration, 
climate change, and more. 

Over time, we expanded the number 
of podcast platforms featuring “Good 
Law Bad Law,” from iTunes to Podbean, 
Stitcher, Spotify, and then to Google 
Play, which recently added podcasts 
to its library of offerings.  The podcast 
moved up steadily in the rankings and 
now is one of the most followed, most 
downloaded law-related podcasts in the 
country.

PODCASTS YOU MIGHT LIKE

As my own experience with 
podcasting deepened, I began to 
appreciate how much I enjoyed listening 
to other podcasts and what a wealth of 
information and entertainment podcasts 
can provide.  

There are many podcasts that are 
relevant to lawyers.  In addition to 
“Good Law Bad Law,” here are a few 
you might want to check out:

-  The “National Security Law 
Podcast” explores legal 
controversies associated with the 
U.S. government’s national security 
activities.  (Co-host, Steve Vladeck, 
a con-law professor at the University 
of Texas at Austin, was a guest on 
my program.)

-  For insurance defense lawyers, 
try “The Insurance Law Podcast,” 
which features discussions with 
leading insurance attorneys.

-  “The Week in Health Law” takes on 
issues in, well, you know.

Of course, there are so many other 
podcasts, in so many other areas of 
interest, to explore and follow.  Here are 
a few I like and listen to regularly:

-  “The Daily”: This is the New York 
Times podcast, hosted by Michael 

Barbaro.  Each episode takes 
one issue from the news, usually 
featuring an interview with the 
Times reporter who has covered that 
issue.  After 20-30 minutes you feel 
like you more deeply understand the 
issue they covered.

-  “Skullduggery”:  This program, 
hosted by my former journalism 
colleague, Dan Klaidman, now 
the editor-in-chief of Yahoo News, 
offers in-depth discussion, based 
on extensive reporting and analysis, 
about the investigation into Russia’s 
efforts to intervene in our elections 
and the Mueller probe.

-  “Ted Talks Daily”:  Fascinating 
people who engage in fascinating 
work and research discuss with 
passion and insight their views and 
findings.

-  “The Way I Heard It”:  Great stories 
by a great storyteller, Mike Rowe.

Whatever your interests–true crime, 
sports, celebrity interviews, news, 
religion, motivation, you name it–there 
are many podcasts to sample.  When 
you find one you like, you can go back 
and listen to prior episodes of interest.  
When you subscribe to that podcast, 
you will get a notification each time a 
new episode is posted in your personal 
listening library.

To find a podcast you might be 
interested in, all you have to do is choose 
a podcast platform–iTunes, Spotify, 
Podbean, Stitcher, or any other–and start 
browsing and start listening.  

Oh, and one more thing:  Podcasts are 
free.

So, what are you waiting for? Start 
surfing and catch the wave.

Aaron J. Freiwald is the managing partner 
of Freiwald Law, P.C. and the host of the 
weekly podcast, “Good Law Bad Law” 
(www.law-podcast.com).  

Toward the end of my journalism career, I worked on what was then a 
fairly new media, cable television.  I helped start Courtroom Television 

Network and, at that time, we wondered whether people would be 
overwhelmed by the number of cable channels.
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SUMMER IS ON ITS WAY OUT, BUT THERE’S STILL PLENTY TO DO OUTDOORS IN THE 
FALL. Having sweet tunes to accompany fall cookouts, festivals, and evenings at the park is super 
convenient and musically fulfilling to do with the latest in portable wireless speaker technology. 

Portable wireless speakers have come a long way in the past few years, so much so that you can 
even pick one up at the  Dollar Tree (would not recommend) if you wish. Quality, affordable models, 
such as the Bose SoundLink Micro and the Ecoxgear EcoCarbon, are specifically designed to be 
taken out and outside, and even dunked and dropped. Each of these models offers an attractive 
easy-to-carry design, exceptional durability, and incredible sound for such tiny speakers. So how do  
they compare?

Tech  
UPDATE

FEATURES BOSE SOUNDLINK MICRO ECOXGEAR ECOCARBON

SIZE (H X W X D) 3.9 X 3.9 X 1.4 IN. | 10.2 OZ. 4.2 X 9.1 X 3.1 IN. | 1.9 LB

BATTERY LIFE 6 HOURS 12 HOURS

CONTROLS
BUTTONS FOR: POWER, VOLUME 
(2),  BLUETOOTH, MULTI-FUNCTION 
BUTTON FOR PLAYBACK, PHONE, 
AND TRACK NAVIGATION

BUTTONS FOR: POWER, VOLUME, 
BLUETOOTH, PLAYBACK/PHONE, 
TRACK NAVIGATION, LED FLASHLIGHT, 
MASTER POWER SWITCH

ACCESSORIES/INPUTS

• MICRO USB CABLE
•  TEAR-RESISTANT RUBBER STRAP 

FOR ATTACHING TO OBJECTS
•  3.5 MM AUX INPUT (CABLE NOT 

INCLUDED)

•  MICRO USB CABLE
• WALL ADAPTER
• CARABINER LOOP & CARABINER
•  3.5 MM AUX INPUT (CABLE NOT 

INCLUDED)
•  USB INPUT FOR CHARGING OTHER 

DEVICES

WATERPROOF SUBMERSIBLE UP TO 1 METER FOR 
30 MINUTES

CERTIFIED WATERPROOF AND DUST-
PROOF

PRICE $99.95 $129.99 (AVAILABLE ON AMAZON 
FOR $85.00 OR LESS) 

Bose SoundLink Micro Ecoxgear EcoCarbon
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BOOK REVIEW

T
his second joint work of 
the remarkable team of 
Constitutional scholars, Tribe 

and Matz, is as timely and necessary as it 
is enlightening and informative. Though 
separated in age by almost 50 years, 
this legal dynamic duo from different 
eras has found writing soulmates in one 
another. Harvard Law Professor Tribe 
served as a law clerk to Associate Justice 
Potter Stewart (1967-1968), has taught 
constitutional law at Harvard for almost 
50 years, co-founded the American 
Constitution Society, and has written at 
least seven books on the Constitution. 
He has argued 36 cases in the Supreme 
Court, with a record of 19 wins, 15 losses, 
and two draws. Co-author Matz, a recent 
Harvard law grad (and Penn undergrad), 
clerked for a district court judge in New 
York, a Ninth Circuit judge in L.A., and 
Associate Justice Anthony Kennedy.

The central thesis of the work is that 
impeachment, while masquerading as 
a legal process and being perceived as 
such in popular culture, is actually an 
entirely political process. While failing 
to grasp so many things of late, Trump’s 
TV “lawyer,” Rudy Giuliani, recently 
acknowledged that at least he fully 
understands this, as he admitted that his 
public relations efforts were designed 
purely to undermine the Mueller probe 
and the FBI in the eyes of the public 
and Congress to prevent, or at least 
delegitimize, any impeachment effort.

The authors, early on, candidly disclose 
their own political views regarding the 
current occupant of the Office of the 

President, a man quite likely to be the 
subject of the Constitutional mechanism 
of which they write, “It will suffice to say 
that we both think Trump is an abysmal 
president and that we’re appalled by 
his conduct in office.” Having said 
that, however, readers expecting a 
comprehensive indictment of the Trump 
presidency will be unsatisfied. The work 
is peppered throughout with Trump 
references and criticisms, but most made 
in the most general terms. One clearly 
senses, however, that these co-authors 
are writing, or planning, their next work 
on a Trump impeachment in skeletal 
form to be fleshed out with the meat from 
Special Counsel Mueller’s final report. 

The focus of the work is more on 
who can be impeached, what is an 
impeachable offense, the mechanics of 
the impeachment process, the likelihood 
of success of any impeachment effort, 
the relief impeachment provides, and the 

consequences and costs of the process 
to the nation. As stated in the preface, 
it is offered as a “comprehensive, 
realistic, and pragmatic view of ending 
a presidency.” And while not a legalistic 
or academic analysis of the entire history 
and meaning of impeachment, it rather 
nicely delivers what the authors promise. 

The reader will not therein find any 
detailed analysis, however, of the only 
two impeachment trials in the nation’s 
history–Andrew Johnson, in 1868, 
and Bill Clinton, in 1998. Both were 
prosecuted for entirely political reasons, 
and neither prosecution succeeded. With 
some irony, Chief Justice Rehnquist, an 
expert on impeachment, presided over 
the Clinton impeachment trial in the 
Senate. In his book, Grand Inquests, 
published only six years earlier, he 
had warned against partisan political 
impeachments. 

This work is filled with scores of 

By M. KELLY TILLERY 

To End a Presidency: The Power 
of Impeachment
by  Laurence Tribe and Joshua Matz
304 pages
$28.00, Basic Books, 2018

All About Impeachment
A Seemingly Legal Process  
That's Actually Entirely Political



fascinating and little-known tidbits of 
law and history, such as that the Supreme 
Court does not review impeachment 
procedures or decisions, the phrase 
“high crimes and misdemeanors,” 
penned by George Mason, did not, 
when written in 1787, have any clear 
and accepted meaning, and the House of 
Representatives has already voted down 
(164-58) a resolution to impeach Trump 
(December 6, 2017).

An obligatory section on the Twenty-
fifth Amendment, particularly, section 4, 
is included to address the forlorn hopes 
of those who have watched too many 
action films involving the nation’s chief 
magistrate “unable to discharge the 
powers and duties of his office.” As with 
Article II, section 4, on impeachment 
itself, the authors clearly and succinctly 

explain the Rube Goldberg-like structure 
set forth in the Twenty-fifth Amendment 
for dealing with the “inability” of a 
president. They come not close, however, 
to the level of detail of the seminal 
work on the subject, John D. Feerick’s 
classic, The Twenty-Fifth Amendment: 
Its Complete History and Applications 
(MJF Books, 3rd Ed. 2014). 

As lawyers in this political maelstrom, 
we inevitably will be asked our thoughts 
on this important and timely topic. If you 
wish to be, or at least seem to be, well-
informed on it, this book is for you. 

Of all the impeachment proceedings 
addressed, the Nixon Model keeps 
returning to mind. Of course, Nixon was 
not tried, not impeached, and no articles 
of impeachment were ever even passed 
by the House. In late July 1974, the 

House Committee on the Judiciary did 
approve three articles of impeachment 
for obstruction of justice, abuse of 
power, and contempt of Congress. 
Nixon resigned the day after the highest-
ranking Republicans in Congress went to 
the Oval Office, put country above party, 
and told him he had to go. The authors 
withhold judgment as to whether Paul 
Ryan and Mitch McConnell will have the 
courage to do now what Barry Goldwater 
and Hugh Scott did on August 7, 1974.

M. Kelly Tillery (tilleryk@pepperlaw.com) 
is a partner in the Intellectual Property 
Department at Pepper Hamilton LLP and 
a member of the Editorial Board of The 
Philadelphia Lawyer.

With some irony, Chief Justice Rehnquist, an expert on impeachment, 
presided over the Clinton impeachment trial in the Senate. In his book, 
Grand Inquests, published only six years earlier, he had warned against 

partisan political impeachments.
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2008

YLD phiLAWpalooza Fundraiser for the Philadelphia Bar Foundation

That Was Then
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Mommy's Little Monsters, from Caesar, 
Rivise, Bernstein, Cohen & Pokotilow, 
Ltd., also performed. More than 130 
people attended the fundraiser for the Bar 
Foundation.

Attorneys from Marshall, Dennehey, 
Warner, Coleman & Goggin rocked the 
house as the band Class Action.

John Judge took part in the 
performance with A Band Called M.

Stephanie Mensing (from left) and YLD Chair Scott P. Sigman join 
Paula Boggs Band performer, and then EVP General Counsel of 
Starbucks, Paula Boggs.

The second annual YLD phiLAWpalooza took place on 
October 2, 2008 at the Field House. A Band Called M, 
comprised of attorneys from Montogomery, McCracken, 
Walker & Rhoads, LLP, were among the bands that performed.
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